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DISCRIMWATION  IN  THE 
TELECOMMUNICATIONS  INDUSTRY 


FRIDAY,  MAY  20,  1994 

House  of  Representatives, 
Subcommittee  on  Minority  Enterprise, 

Finance,  and  Urban  Development, 

Committee  on  Small  Business, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  9:35  a.m.,  in  room 
2359-A,  Rayburn  House  Office  Building,  Hon.  Kweisi  Mfume 
(chairman  of  the  subcommittee)  presiding. 

Chairman  Mfume.  If  I  could  have  everyone's  attention,  the  sub- 
committee will  come  to  order.  Members  of  the  subcommittee,  dis- 
tinguished guests,  ladies  and  gentlemen,  I  am  pleased  to  welcome 
you  today  to  today's  hearing  of  the  Small  Business  Subcommittee 
on  Minority  Enterprise,  Finance,  and  Urban  Development.  It  is,  as 
you  know,  on  the  topic  of  "Discrimination  in  the  Telecommuni- 
cations Industry."  By  making  development  of  a  national  informa- 
tion infrastructure  a  principal  element  in  its  high  technology/eco- 
nomic development  policy,  the  Clinton-Gore  administration  has  fo- 
cused much  attention  on  the  potential  for  broad  application  of  ad- 
vanced information  technology  and  telecommunications  resources 
to  social  needs  as  well  as  to  economic  development. 

The  term  "information  superhighway"  has  become  virtually  syn- 
onymous with  the  evolution  in  the  telecommunications  infrastruc- 
ture that  will  have  the  ability  to  link,  through  personal  commu- 
nication services,  homes,  businesses,  government,  hospitals,  and 
education  to  each  other.  In  fact,  it  will  become  commonplace. 

One  writer  recently  suggested  that  the  information  super- 
highway could  affect  American  life  as  profoundly  as  railroads, 
interstate  highways,  telephones,  and  television.  Another  wrote  that 
the  information  superhighway  is  bigger  than  the  Industrial  Revolu- 
tion, more  important  than  the  urbanization  of  America  and  per- 
haps even  more  sweeping  than  the  development  of  the 
microprocessor. 

I  choose,  as  others  related  to  this  subcommittee  choose,  to  call  it 
potentially  one  of  the  greatest  business  opportunities  for  small  and 
minority  entrepreneurs  in  our  lifetime.  The  one  caveat  is  that  ac- 
cess to  this  opportunity  is  contingent  upon  how  the  Federal  Com- 
munications Commission  adopts  its  regulatory  scheme  to  lower  the 
significant  barriers  to  entry  into  this  lucrative  field. 

Now,  over  the  past  several  years,  the  House  Energy  and  Com- 
merce Subcommittee  on  Telecommunications  and  Finance,  chaired 
by  the  Honorable  Ed  Markey  of  Massachusetts,  has  explored  the 
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critical  and  diverse  issues  involved  in  developing  a  comprehensive 
telecommunications  policy  for  this  country.  Resolving  those  issues, 
according  to  Chairman  Markey,  is  of  major  concern  to  his  sub- 
committee because  in  his  words,  and  I  quote,  "The  goal  of  a  seam- 
less, open,  and  flexible  information  superhighway  depends,  in  part, 
on  knowing  who  owns  the  roads  and  understanding  what  are  the 
rules  for  getting  on  and  for  getting  off." 

Let  me  state  for  the  record  that  those  broader  issues  are  best  left 
to  that  committee  and  are  beyond  the  narrow  focus  of  today's  hear- 
ing. 

One  then  might  ask  why  a  Small  Business  Subcommittee  is  in- 
terested in  issues  traditionally  associated  with  another  committee's 
province.  That  answer,  as  some  of  you  know,  is  found  in  statutory 
language  contained  in  Title  VI  of  the  Omnibus  Budget  Reconcili- 
ation Act  of  last  year,  which  grants  the  FCC  authority  to  use  com- 
petitive bidding  procedures  to  award  licenses  for  the  use  of  the 
radio  spectrum. 

Among  the  goals  of  promoting  new  technologies  and  efficiently 
utilizing  the  spectrum  for  the  public  benefit.  Congress  directed  the 
FCC  to  promote  economic  opportunity  and  competition  by  dissemi- 
nating licenses  among  a  wide  variety  of  applicants,  including  small 
businesses,  rural  telephone  companies,  and  businesses  owned  by 
members  of  minority  groups  and  women,  collectively  referred  to 
hereafter  as  "designated  entities." 

In  prescribing  regulations  pursuant  to  this  mandate.  Congress 
also  charged  the  Commission  with  ensuring  that  these  designated 
entities  are  given  the  opportunity  to  participate  in  the  provision  of 
spectrum-based  services.  This  language  not  only  invokes,  then,  the 
oversight  jurisdiction  of  this  subcommittee  but  the  limited  nature 
of  radio  frequency  spectrum  and  the  high  demand  makes  spectrum 
licenses  a  valuable  commodity.  Thus,  the  specific  rules  chosen  by 
the  FCC  to  ensure  designated  entity  participation  in  spectrum- 
based  services  is  then  absolutely  critical. 

It  has  been  well  documented  that  Hispanics,  African-Americans 
and  Asian-Americans  have  been  historically  underrepresented  in 
broadcast  communications.  The  lack  of  minority  participation  in 
emerging  telecommunications  technologies,  however,  has  only  been 
recognized  in  recent  years  by  some.  Findings  of  the  FCC  Small 
Business  Advisory  Committee,  published  last  year,  put  the  current 
issues  that  confront  the  designated  entities  in  perspective. 

In  sum,  the  SB  AC  found  that  barriers  to  full  participation  by  mi- 
nority and  women-owned  businesses  in  existing  telecommuni- 
cations markets  are  exacerbated  by  the  lack  of  capital,  concentra- 
tion of  ownership,  and  the  unique  problems  that  are  associated 
with  racial  and  gender  bias. 

So,  then,  today  we  have  an  opportunity  to  hear  from  a  broad 
range  of  parties  interested  in  the  accelerated  development  of  a  reg- 
ulatory framework  that  will  govern  an  information  infrastructure 
capable  of  supporting  a  wide  range  of  interactive  personal  commu- 
nication services. 

The  interests  of  our  distinguished  witnesses  are  varied  indeed. 
We  have  a  respected  Member  of  Congress,  who  will  be  joining  us 
later  to  give  testimony,  who  has  over  the  years  sought  to  ensure 
that  adequate  consumer  and  competitive  safeguards  prevail  in  this 


country.  We  have,  as  you  know,  the  Chairman  of  the  Commission 
charged  with  crafting  the  rules,  which  combines  industry  and  pub- 
lic policy  goals,  and  we  have  a  service  provider  interested  in  taking 
advantage  of  opportunities  which  promise  to  revolutionize  the  way 
we  live. 

With  regard  to  the  Commission,  let  me  also  state  for  the  record 
that  this  hearing  is  not  an  attempt  by  this  subcommittee  to  deter- 
mine in  advance  future  rulemaking  by  the  FCC  on  emerging  tech- 
nologies. We  do,  however,  hope  to  highlight  some  of  the  historical 
impediments  to  minority-owned  businesses  entering  the  tele- 
communications industry  and  to  encourage  the  FCC  to  adopt  its 
regulatory  scheme  to  recognize  and  to  counterbalance  the  entry 
barriers  in  PCS  and  other  emerging  technologies. 

Before  I  introduce  the  first  witness,  let  me  advise  members  of  the 
subcommittee  and  witnesses  of  the  constraints  of  our  time,  and 
that  those  constraints  require  that  we  proceed  under  the  5-minute 
rule  this  morning.  I  would  also  advise  the  witnesses  that  your  writ- 
ten statements  will  be  entered  in  their  entirety  in  the  record.  The 
record  will  be  kept  open  for  15  legislative  days  to  permit  additional 
testimony  from  those  unable  to  appear  before  us  today,  and  sub- 
committee members  will  also  be  permitted  to  revise  and  extend 
their  remarks. 

[Chairman  Mfume's  statement  may  be  found  in  the  appendix.] 

Chairman  Mfume.  At  this  time  I  would  like  to  vield,  in  the  ab- 
sence of  the  Ranking  Minority  Member,  to  the  gentleman  from  Mis- 
souri, Mr.  Talent. 

Mr.  Talent.  Thank  you,  Mr.  Chairman.  I  appreciate  your  hold- 
ing this  important  hearing.  I  believe  what  I  will  do,  in  Mr. 
Machtley's  absence,  is  just  ask  unanimous  consent,  if  I  could,  for 
him  to  submit  a  statement  for  the  record  later.  I  know  he  will  wish 
to  do  so. 

Chairman  Mfume.  Fine.  Without  objection,  it  is  so  ordered. 

Mr.  Hundt,  we  are  very  glad  to  have  you  with  us  this  morning. 
We  recognize  that  you  have  got  to  be  up  in  New  England  a  bit  later 
this  morning  and  that  we  are  under  some  constraint  with  time,  but 
because  of  the  importance  and  significance  of  your  appearance  here 
and,  clearly,  your  testimony,  I  would  ask  that  you  proceed  right 
away,  after  which  we  will,  in  customary  fashion,  yield  to  members 
of  the  subcommittee  for  questions. 

TESTIMONY  OF  THE  HONORABLE  REED  HUNDT,  CHAIRMAN, 
FEDERAL  COMMUNICATIONS  COMMISSION,  ACCOMPANIED 
BY  BILL  KENNARD,  GENERAL  COUNSEL,  AND  JTJDY  HARRIS, 
OFFICE  OF  LEGISLATIVE  AFFAIRS 

Mr.  Hundt.  Thank  you,  Mr.  Chairman  and  members  of  the  sub- 
committee. I  want  to  echo,  if  I  may,  the  statement  that  you  made, 
Mr.  Chairman,  about  the  importance  of  these  issues  and  the  impor- 
tance of  the  participation  of  the  group  that  you  called  the  "des- 
ignated entities" — the  small  businesswomen,  minorities  and  rural 
telephone  companies  in  our  communications  revolution. 

I  am  delighted  you  are  holding  this  hearing.  It  is  incredibly  im- 
portant for  the  Commissioners  of  the  Federal  Communications 
Commission  to  have  the  record  of  this  hearing  as  part  of  our  delib- 
erations as  we  proceed  down  the  path  of  auctioning  spectrum  over 


the  next  4V2  years  that  Congress  has  set  for  the  time  period  during 
which  we  shall  be  conducting  auctions  of  many,  many  different  fre- 
quency bands  of  spectrum.  So  it  is  vital  for  us  to  have  the  learning 
that  you  will  put  in  the  record  at  this  hearing. 

I  would  like  to,  if  I  may,  introduce  two  members  of  the  FCC  staff 
who  will  be  able  to  stay  here  after  I  have  to  leave  to  be  in  Boston. 
The  first  is  my  Greneral  Counsel,  Bill  Kennard,  and  the  second  is 
the  head  of  the  Office  of  Legislative  Affairs,  Judy  Harris. 

Today,  more  than  ever,  as  you  mentioned,  Mr.  Chairman,  we  are 
in  the  midst  of  a  communications  revolution.  New  technologies  are 
being  developed  at  a  very,  very  rapid  pace.  I  believe  that  the  right 
policy  for  nurturing  the  communications  revolution  is  a  policy  of 
competition,  but  the  framework  principles  for  competition  should 
be  choice,  opportunity,  and  fairness,  these  three  things. 

Today,  I  would  like  to  focus  in  my  brief  opening  remarks  on  the 
principle  of  opportunity.  We  need  to  enhance  opportunities  for  all 
Americans,  especially  small  businesses,  women  and  minorities,  to 
participate  in  the  communications  and  information  sector  of  our 
economy.  This  will  be,  by  the  end  of  this  decade,  the  fastest  grow- 
ing, possibly  one  of  the  most  significant  sectors  of  our  economy, 
possibly  as  much  as  $1  trillion  of  gross  national  product  on  an  an- 
nual basis.  However,  the  issue  that  I  know  many  of  the  witnesses 
will  be  addressing  today  and  that  you  will  be  making  a  fine  record 
on  is  how  we  can  ensure  opportunity  for  all  the  designated  enti- 
ties.to  participate  in  the  ownership  ranks  in  this  sector  of  our  econ- 
omy 

The  goal  of  ensuring  equal  opportunity  through  licensing  is  not 
new  to  the  FCC.  As  long  ago  as  the  1960's,  we  began  to  promote 
nondiscriminatory  employment  policies  among  broadcast  licensees. 
A  decade  later,  in  the  1970's,  we  began  addressing  seriously  the 
underrepresentation  of  minorities  among  owners  of  broadcast  sta- 
tions. We  adopted  in  the  1970's  tax  certificate  and  distress  sale 
policies  to  encourage  minority  ownership  of  broadcast  facilities.  We 
think  we  had  some  tangible  accomplishments,  but  those  tangible 
accomplishments  are  way,  way  short  of  the  ideal  that  we  should 
strive  for. 

Minorities  and  women  represent  approximately  64  percent  of  the 
American  population,  yet  minorities  own  only  2.7  percent  of  broad- 
cast properties.  There  are  only  seven  minority-owned  cable  compa- 
nies in  the  country,  based  on  our  studies;  and  there  is,  in  the  tele- 
communications sector — telephone  and  radiotelephone  communica- 
tions— only  a  0.5  percent  ownership  by  minorities,  based  on  our 
studies.  Our  own  Small  Business  Advisory  Committee  has  found 
only  11  minority  firms  in  the  whole  country  engaged  in  the  delivery 
of  cellular,  specialized  mobile  radio,  radio  paging  or  messaging 
services. 

We  have  a  chance,  as  a  country,  in  the  PCS  industry  that  is  just 
getting  started,  to  achieve  a  much,  much  better  record  than  these 
results.  That  is  because  Congress  gave  the  FCC  authority  to  license 
spectrum  in  PCS  and  in  other  technologies  through  a  system  of 
competitive  bidding.  At  the  same  time  Congress  gave  us  the  tools 
to  give  advantages  to  the  otherwise  disadvantaged  to  greatly  in- 
crease their  opportunity  for  ownership.  Those  tools  that  I  am  refer- 


ring  to   are   installment  payments,    spectrum    set-asides,   bidding 
credits,  and  tax  certificates. 

They  can  be  used,  as  we  understand  the  statute,  in  combination 
or  separately.  They  can  be  used  creatively;  and  we  are  very,  very 
interested  in  receiving  any  advice  and  views  on  how  they  can  best 
be  used  in  combination  or  separately  so  as  to  achieve  the  goals 
which  you,  Mr.  Chairman,  have  outlined  and  with  which  I  agree. 
Achievement  of  those  goals  is  imperative  if  the  designated  entities 
are  to  obtain  full  participation  in  our  economy,  given  the  great  sig- 
nificance of  this  sector  of  our  economy. 

I  would  like  to,  if  I  can,  congratulate  Congress,  and  specifically, 
Chairman  Dingell  and  Chairman  Markey  for  the  language  they  in- 
cluded in  the  Omnibus  Budget  Reconciliation  Act  of  1993.  The  job 
now,  of  course,  is  to  consider  how  best  to  use  those  tools  in  connec- 
tion with  all  of  the  spectrum  auctions  that  we  may  be  conducting. 
As  I  said,  I  would  love  to  learn  from  you  all  today,  and  although 
I  do  have  to  leave,  I  will  be  studying  very  carefully  the  full  record 
that  you  make. 

Thank  you. 

[Mr.  Hundt's  statement  may  be  found  in  the  appendix.] 

Chairman  Mfume.  Thank  you  very  much,  Mr.  Hundt.  I  have  two 
questions,  and  then  I  am  going  to  yield  to  some  of  the  other  Mem- 
bers here;  maybe  we  will  get  an  opportunity  to  go  back  around 
again. 

If  set-asides  for  small  and  minority  companies  are  not  going  to 
be  used,  could  you  tell  the  subcommittee  what  level  of  bidding  cred- 
it will  be  needed,  then,  to  go  up  against  companies  with  revenue 
and  cash  fiow,  let's  say  the  size  of  Ameritech  or  Bell  Atlantic  or 
Bell  South  or  U.S.  West?  And  how  can  any  small  or  minority  com- 
pany competitively  then  bid,  in  your  opinion,  against  any  of  these 
companies? 

Mr.  HuNDT.  Well,  I  would  say  that  all  of  the  possible  advan- 
tages— installment  payments,  spectrum  set-asides,  bidding  credits 
and  tax  certificates — are  being  considered  by  us  now  as  we  ap- 
proach reconsideration  and  auction-specific  rules  for  broadband 
PCS.  Similarly,  all  of  them  should  be  considered  as  we  approach 
the  auction  of  any  spectrum,  because  it  is  not  just  the  broadband 
reconsideration — excuse  me,  the  broadband  auction  of  this  fall — ^but 
future  auctions  of  spectrum  that  we  should  be  concerned  with. 

There  will  be,  I  hope,  a  continuing  commitment  to  auctions  of 
spectrum  over  time  and  over  the  years  as  more  and  more  spectrum 
is  made  available.  As  you  may  wish  to  discuss  with  Assistant  Sec- 
retary Irving,  more  is  coming  down  the  pipeline  in  the  future,  so 
first  I  would  say  that  all  these  advantages,  if  you  will,  should  be 
considered. 

As  to  how  you  weight  each  of  them,  as  to  how  you  achieve  the 
desired  results  of  greater  opportunity  to  participate,  that  unfortu- 
nately is  not  something  as  to  which  there  is  any  history  to  guide 
us.  There  have  never  been  auctions  of  spectrum  before  in  this  coun- 
try. 

The  first  auction  of  spectrum  will  be  late  this  summer  in 
narrowband  personnal  communication  services  (PCS).  That  may 
give  us  some  guidance  as  to  just  exactly  how  a  combination  of  these 


advantages  might  be  used  to  achieve  the  results  that  you  were 
talking  about. 

Chairman  Mfume.  Let  me  ask  a  more  specific  question  then.  In 
the  second  report  order,  dated  March  8,  1994,  the  FCC  disclosed 
its  generic  guidelines  as  to  how  the  auction  process  would  occur 
with  each  technology.  Now,  according  to  this  document,  the  FCC 
would  consider  the  use  of  a  wide  array  of  options  including  tax  cer- 
tificates, bidding  credits,  installment  payments  and  set-asides.  Sub- 
sequent to  this  report  and  order,  specifically  the  April  20,  1994  rule 
on  narrowband,  the  FCC  announced  its  decision  to  develop  licenses 
for  both  narrowband  and  IVDS  using  bidding  credits,  installment 
payments,  and  tax  certificates. 

Could  you  tell  the  committee  specifically  how  it  was  determined 
that  these  preferences  were  sufficient  or  would  be  sufficient  in  en- 
suring minority  participation  in  the  technology,  specifically  on  the 
bidding  credits?  And,  in  your  opinion,  was  25  percent  sufficient? 

Mr.  HuNDT.  Well,  we  don't  know  what  the  results  will  be,  so  I 
have  to  grant  you  at  the  outset  that  it  remains  to  be  seen.  How- 
ever, I  believe  that  we  did  make  a  decision  that  gives  a  substan- 
tially increased  opportunity  for  participation  in  the  ownership 
ranks  of  the  designated  entities. 

I  particularly  think  it  is  important  to  note  that  the  bidding  cred- 
its and  installment  payments  advantages  are  to  be  combined,  and 
they  should  be,  in  short,  added  together.  They  may  be  of  approxi- 
mately equal  weight;  it  is  hard  to  say  in  advance  of  conducting  the 
auction.  But  if  they  are  of  equal  weight,  then  a  small  business  mi- 
nority or  a  small  businesswoman  has  an  especially  enhanced  oppor- 
tunity. That  was  our  interpretation  of  the  congressional  intent  as 
applied  to  those  open  auction  specific  rules. 

I  do  have  to  grant  you  that  it  remains  to  be  seen  whether  our 
calculations  prove  in  the  test  of  the  auction  to  be  valid,  but  they 
were  based  on  conversations  with  numerous  entities.  For  example, 
I  have  met  with  the  National  Association  of  Black-Owned  Broad- 
casters, the  National  Hispanic  Media  Coalition,  the  National  Asso- 
ciation of  Hispanic  Journalists,  Hispanic  Caucus,  and  Minority 
Media  Ownership  and  Employment  Council.  Our  own  Small  Busi- 
ness Advisory  Committee  has  reached  out  to  many  members  of  the 
designated  entity  group. 

These  meetings  that  I  have  had,  I  have  been  told,  are  the  first 
such  meetings  with  the  Chairman  of  the  FCC  in  12  years.  That  is 
not  anything  that  the  FCC  should  be  particularly  proud  about,  but 
it  is  noteworthy  that  we  are  getting  that  kind  of  input  and  guid- 
ance on  these  questions. 

We  very,  very  much  hope  that  we  developed  for  narrowband  a 
combination  of  advantages  that  will  work  to  achieve  the  goals  that 
you  described  so  eloquently,  but  I  freely  admit  that  since  there  is 
no  history  to  guide  us  and  there  is  no  laboratory  that  we  can  use 
to  run  this,  it  remains  to  be  seen  what  will  occur.  This  is  one  of 
the  reasons  why  we  wanted  the  narrowband  auction  to  precede  all 
other  auctions,  because  it  seemed  to  us  there  were  enough 
narrowband  licenses,  and  they  were  of  sufficiently  varied  scale  and 
scope  that  it  would  be  a  good  opportunity  to  learn  exactly  how  this 
combination  of  advantages  will  work  out. 


Chairman  Mfume.  Well,  I  am  going  to  maybe  pursue  that  in  the 
next  round.  Some  of  those  groups,  by  the  way,  that  you  mentioned 
are  here.  They,  as  you  know,  have  an  overriding  interest  in  what 
is  going  on. 

The  Chair  recognizes. Mr.  Talent  of  Missouri. 

Mr.  Talent.  Thank  you,  Mr.  Chairman. 

Mr.  Hundt,  I  am  intrigued  by  your  remark  that  this  is  a  new 
process,  it  is  a  laboratory  in  a  way.  Were  you  able  to  consult  with 
any  other  agencies  either  on  the  Federal  or  the  State  level  that 
might  have  had  some  similar  experience?  I  mean,  is  this  a  totally 
new  thing  because  of  the  FCC's— I  mean,  obviously,  trying  to  en- 
courage minority  and  women-owned  participation  is  not  a  new 
thing  for  the  government,  and  so  there  ought  to  be  some  principles 
that  you  could  take  or  some  practices  you  could  take  from  what 
other  agencies  have  done  and  apply  them.  But  at  the  same  time, 
I  recognize  that  your  province  is  rather  unique.  Did  you  try  and  de- 
velop any  kind  of  coordinating  principles  or  work  with  other  agen- 
cies along  those  lines? 

Mr.  HUNDT.  Well,  all  other  agencies  have  had  an  opportunity  to 
give  us  advice  and  guidance  as  appropriately  documented,  and  that 
still  remains  the  case;  and  it  may  well  be  that  you  will  be  collecting 
testimony  from  other  government  agencies.  I  think  that  you  will, 
if  I  understand  the  line-up  today,  so  I  would  say  yes  is  the  answer 
to  that. 

While  it  is  true  that  there  has  never  been  an  auction  of  spectrum 
before,  it  is  also  the  case  that  we  do  have  experience  with,  for  ex- 
ample, tax  certificates  and  installment  payments;  and  we  have 
been  able  to  learn  at  the  FCC  through  that  experience  that  these 
can  be  tremendously  valuable  advantages  because  they  give  real 
points  to  the— how  shall  I  put  it— they  permit  us  to  provide  oppor- 
tunities to  attract  capital,  and  that  is  a  key  issue  here.  If  they  work 
as  they  have  worked  in  the  past,  in  the  future  as  we  go  through 
the  PCS  auctions,  then  our  hope  is  that  they  will  significantly  as- 
sist in  the  capital  aggregation  problem. 

Mr.  Talent.  OK 

Thank  you,  Mr.  Chairman. 

Chairman  Mfume.  Mr.  Milliard  of  Alabama. 

Mr.  Milliard.  Thank  you  very  much,  Mr.  Chairman.  I  under- 
stand you  are  somewhat  new  to  the  FCC;  is  that  correct? 

Mr.  Hundt.  I  have  been  there  almost  6  months. 

Mr.  HiLLlARD.  Tell  me,  has  the  FCC  established  any  goals  for  mi- 
nority and  women  participation? 

Mr.  HuNDT.  You  mean  specific  numbers  in  terms  of  goals? 

Mr.  Milliard.  Well,  however— goals  in  any  of  the  various  arenas, 
the  new  technologies  that  are  developing  or  TV  stations,  UHF  or 
radio  stations  or  whatever. 

Mr.  Hundt.  Well,  for  sure,  our  goal  is  to  do  a  lot  better  than  we 
have  been  doing  in  the  past  with  the  tools  available  to  us.  I  men- 
tioned the  tools.  The  reason  why  I  think  we  have  a  chance  to  do 
a  lot  better  in  terms  of  encouraging  participation  of  minorities, 
women  and  small  business  is  that  the  auction  as  a  technique  for 
awarding  licenses  is  a  much  better  technique  in  terms  of  the  ability 
to  use  these  different  techniques  to  encourage  participation  than 
any  previous  technique  that  we  ever  had  available  to  us. 


Mr.  HiLLlARD.  Short  of  encouraging  participation  have  you  set  up 
any  numbers? 

Mr.  HUNDT.  We  don't  have  any 

Mr.  HiLLlARD.  Or  percentages? 

Mr.  HuNDT.  We  don't  have  any  specific  quantitative  goals. 

Mr.  Milliard.  Do  you  have  any  personal  goals? 

Mr.  HUNDT.  Our  personal  goals  are  that  it  would  be  ideal  if  the 
picture  of  America  that  is  really  out  there  bore  some  relationship 
to  the  ownership  picture  for  communicationss  in  the  future;  but 
that  is  a  very  important  ambition  to  hold  to  because  we  have  a  long 
way  to  go  as  a  country  in  getting  to  that  kind  of  parallelism  be- 
tween the  demographic  picture  of  the  country  and  the  ownership 
ranks  in  communications. 

Mr.  Milliard.  Just  like  diversity,  participation  is  not  just  going 
to  happen;  it  doesn't  work  that  way  in  a  capitalistic  system,  and 
unless  there  are  some  concrete  efforts,  concrete  goals,  it  is  just  not 
going  to  work.  I  just  don't  believe  things  just  are  going  to  happen 
fairly  in  America. 

I  have  been  here  a  little  over  half  a  century,  and  I  just  don't  see 
that,  and  I  haven't  seen  it  in  the  past,  and  I  realize  you  are  just 
getting  there,  but  it  does  disturb  me  that  you  don't  have  goals  ei- 
ther— well,  do  you  have  some  guidelines? 

Mr.  HuNDT.  In  the  EEO  area,  we  do  have  specific  goals  and 
guidelines;  and  there,  we  have  found  that  there  is  a  much  greater 
parallelism  between  the  demographic  picture  of  America  and  the 
employment  picture  in  broadcast  and  in  cable.  We  haven't  done 
very  badly  in  that  respect.  We  have  done  rather  well,  although  we 
can  probably  do  better. 

We  are  turning  now  in  the  EEO  area  to  the  telephone  industry, 
and  for  the  first  time,  under  the  leadership  of  our  General  Counsel, 
we  are  in  the  process  of  investigating  whether  the  employment  pic- 
ture in  telephone  company  ranks  is  what  it  ought  to  be  in  compari- 
son to  the  demographics  of  America. 

Mr.  Milliard.  All  right.  Let  me  ask  you  one  other  question. 

During  the  time  you  were  considered  for  this  job  and  you  talked 
to  the  administration,  were  you  charged  with  certain  responsibil- 
ities in  carrying  out  the  theme  of  diversity  and  participation? 

Mr.  MuNDT.  That  is  part  of  the  statute,  as  I  read  it;  it  is  part 
of  the  Communications  Act  of  1934,  and  it  is  also  part  of  the  Omni- 
bus Budget  Reconciliation  Act  of  1993.  I  think  our  responsibilities 
are  right  in  there. 

Mr.  Milliard.  Well,  the  reason  why  I  am  asking  these  questions 
is  because  the  law  is  there,  but  if  there  is  not  a  will  to  carry  out 
the  law,  then  historically  we  have  seen  ways  in  which  the  law  has 
been  circumvented — rules,  regulations — so  it  really  comes  down  to 
the  individuals  who  participate  and  who  carry  out  the  law.  I  want 
to  have  a  good  feel  about  you  assuming  the  responsibility  of  carry- 
ing out  the  law  and  having  the  desire  to  make  sure  that  it  is  car- 
ried out.  11-      • 

Mr.  MuNDT.  I  totally  agree  with  you.  Congressman,  and  this  is 
a  very  similar  discussion  to  the  one  the  Chairman  and  I  had  in  his 
office  a  couple  of  months  ago  when  my  General  Counsel  and  I 
talked  to  him  about  how  important  we  thought  it  would  be  if  he 
would  hold  this  hearing  today.  Because  we  all,  all  the  commis- 


sioners,  need  the  guidance  that  Congress  can  give  us  and  the 
record  that  Congress  can  make  at  this  hearing. 

Mr.  HiLLiAKD.  I  would  just  like  to  see  you  6  months  from  now. 

Thank  you. 

Chairman  Mfume.  The  Chair  recognizes  Mr.  Tucker  of  Califor- 
nia. 

Mr.  Tuck?:r.  Thank  you  very  much,  Mr.  Chairman. 

Good  morning  to  you,  Mr.  Hundt.  You  were  being  asked  by  my 
colleague  about  goals,  and  you  indicated  that  there  were  no  specific 
goals  that  you  had  outside  of  the  area  of  EEO.  Is  that  just  statu- 
tory, or  what  is  the  reason  for  that? 

Mr.  Hundt.  What  I  mean  to  be  saying  is,  there  are  no  specific, 
concrete  numbers  for  participation  in  ownership.  In  other  words, 
we  don't  say  that  X  percent  ownership  is  a  goal  that  we  should 
strive  for.  What  we  want  to  strive  for  is  a  fair  and,  therefore,  great- 
ly enhanced  opportunity  for  participation  by  all  the  designated  en- 
tities. It  is  our  perception  that  the  "designated  entities" — this  is  an 
awkward  term  that  the  statute  gives  us,  but  it  means  small  busi- 
nesswomen, minorities  and  the  rural  telephone  companies  in  the 
context  of  the  spectrum  auctions — it  is  our  concern  that  those  des- 
ignated entities  don't  have  nearly  the  same  opportunities  as  others 
to  participate  in  this  auction  on  a  level  playing  field. 

They  need  us  to  help  them  with  the  capital  aggregation  problem. 
That  is  a  problem  both  at  the  stage  of  bidding  and  it  is  a  problem 
at  the  stage  of  actually  trying  to  develop  the  business,  when  you 
need  to  raise  even  more  capital  to  develop  the  business.  So,  our 
goal  is  to  make  sure  that  there  very  much  is  a  level  playing  field, 
and  there  isn't  one  naturally. 

We  need  to  make  sure  that  we  give  them  advantages  so  as  to  get 
it  to  be  level,  but  what  we  don't  have  is  a  specific  target  of  a  spe- 
cific percentage  of  ownership  that  should  exist  down  the  road. 
What  we  do  have  is  a  very  specific  and  heartfelt  commitment  to 
making  sure  that  not  only  is  there  a  real  opportunity  to  participate 
in  the  oidding,  but  that  it  is  a  real  opportunity  for  the  designated 
entities  to  be  successful  as  business  persons  down  the  road,  so  that 
years  from  now  we  will  look  back  and  say,  there  are  minority- 
owned  PCS  businesses  in  significant  numbers.  As  I  said  before,  re- 
grettably we  cannot  say  that  now  about  cable,  cannot  say  that  now 
about  the  telephone  industry. 

Mr.  Tucker.  As  it  relates  to  those  targets  and  goals — and  as  you 
said,  you  don't  have  any  specific  numbers  as  to  where  the  goals 
would  go;  nonetheless,  you  today  recognize  and  acknowledge  that 
there  are  shortages,  inadequacies,  and  insufficiencies.  My  question 
is,  if  that  is  the  case,  what  kind  of  information  do  you  have  for  us 
that  can  better  quantify  where  we  are  and  thereby  perhaps  helping 
us  to  direct  ourselves  as  to  where  we  need  to  go? 

There  have  been  numerous  studies  by  Congress  and  the  Commis- 
sion, and  still,  to  date,  there  seems  to  be  a  shortage  of  empirical 
information  as  to  exactly  where  the  deficiencies  lie.  Could  you  re- 
spond to  that  and  particularly  in  the  area  of  whether  or  not  you 
intend  to  provide  some  more  empirical  data  in  the  area  of  common 


earner 


Mr.  Hundt.  We  are  definitely  collecting  the  empirical  data  right 
now  in  the  common  carrier  area.  We  have  some.  We  need  more. 
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There  is  a  specific  task  force  under  way  under  the  direction  of  Roy 
Stewart  and  Bill  Kennard  and  I  frankly  don't  know  exactly  where 
that  stands  now,  but  I  am  sure  we  would  be  prepared  to  give  you 
a  report  on  that. 

With  respect  to  the  specific  percentages  of  ownership,  if  I  might, 
I  would  rely,  instead  of  on  my  memory,  on  the  written  statement 
that  I  submitted  here,  which  I  believe  aoes  have  specific  data  about 
ownership.  For  example,  it  is  2.7  percent  of  broadcast  properties 
and  0.5  percent  of  telephone  and  radiotelephone  companies,  where 
we  see  minority  control;  and  those  aren't  very  large  percentages  at 
all.  We  need  to  do  so  much  better  that  it  is  important  that  we  are 
successful  in  achieving  these  purposes  in  the  context  of  the  PCS 
auction. 

Mr.  Tucker.  What  is  your  position  on  distressed  sale  policy,  and 
are  you  in  favor  of  expansion  of  that  policy  into  the  common  carrier 
proceedings? 

Mr.  HUNDT.  Well,  we  have  had  a  distress  sale  policy  for  16  years, 
if  I  have  counted  it  correctly,  and  while  it  is  useful  and  should  be 
used  and  possibly  should  be  expanded,  it  has  not  done  as  much  as 
we  would  like  it  to  do  to  achieve  the  goal  of  minority  ownership  of 
broadcast  facilities.  So,  we  need  to  find  new  and  different  tech- 
niques, as  well  as  using  the  old  techniques;  and  frankly,  I  think  we 
need  to  be  more  creative  about  the  way  that  we  combine  these 
techniques  because,  as  I  mentioned  before,  notwithstanding  good- 
faith  efforts  in  the  past,  the  results  so  far  have  been  way,  way 
short  of  the  ideal. 

Chairman  Mfume.  The  Chair  recognizes  Mr.  Fields  of  Louisiana. 

Mr.  Fields.  Thank  you,  Mr.  Chairman. 

Sir,  I  was  looking  at  your  testimony,  and  on  page  7  of  your  testi- 
mony you  stated  that  the  FCC  has  adopted  existing  SBA  defini- 
tions regarding  revenue  size.  Do  you  feel  constrained  by  the  SBA 
size? 

Mr.  HuNDT.  We  don't  feel  constrained  by  it.  But  we  do  think  it 
is  a  useful  guideline;  and  I  have  the  understanding  that  the  SBA 
is  considering  making  changes  in  its  definition,  and  if  it  does,  we 
would  verv,  very  much  like  to  learn  from  whatever  changes  are  im- 
plemented.. 

Mr.  Fields.  Well,  do  you  believe  that  the  SBA  must  change  its 
guidelines  before  you  take  any  aggressive  actions  in  that  area? 

Mr.  HuNDT.  No.  I  am  only  saying  that  we  would  learn  from  their 
changes.  They  have  expertise.  Their  changes  provide  useful  infor- 
mation to  us. 

Mr.  Fields.  So  what  would  be  your  recommendation  in  order  to 
reach  small  businesses? 

Mr.  Hundt.  Well,  we  are  considering — even  as  I  sit  here,  we  are 
considering  whether  those  guidelines  that  we  do  have  are  appro- 
priate for  the  PCS  auction  or  whether  they  ought  to  be  increased; 
but  we  certainly  would  welcome  SBA  input  on  that,  as  we  would 
welcome  your  input  on  that. 

Mr.  Fields.  Well,  it  is  evident  that  you  are  not  pleased  with  the 
percentage  of  minority  participation  today;  is  that  not  correct? 

Mr.  Hundt.  I  don't  know  anyone  who  thinks  that  it  is  a  satisfac- 
tory result  for  our  country. 

Mr.  Fields.  So  "anyone  in  the  country"  includes  yourself? 
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Mr.  HuNDT.  It  sure  does. 

Mr.  Fields.  So  if  you  are  not  pleased  with  the  outcome  of  the 
way  that  the  FCC  and  other  agencies  are  doing  business  in  terms 
of  now  we  get  more  minorities  to  participate  in  the  procurement  as- 
pect of  government,  then  do  you  not  agree  that  you  should  not  sit 
here  and  wait  on  the  Small  Business  Administration  or  any  other 
agency,  but  you  should  take  any  and  every  aggressive  step  possible 
to  make  sure  that  there  is  an  inclusion?  So  it  somewhat  disturbs 
me,  when  I  read  your  testimony  and  I  see  in  your  testimony  that 
you  are  waiting,  or  you  are  seeking  for  more  information  from  the 
SBA  when  you  have  the  authority  and  the  responsibility  to  do  it 
absent  SBA. 

Mr.  HuNDT.  Well,  one  thing  we  absolutely  need  is  a  record.  We 
are  not  waiting  on  any  of  these  issues.  We  are,  in  fact,  proceeding 
expeditiously  and  have  many  important  decisions  on  our  calendar 
in  the  very  near  future;  but  we  do  need  a  record  on  which  these 
can  be  based.  That  is  the  only  way  we  are  permitted  to  proceed, 
and  that  again  is  the  reason  why  I  am  so  glad  you  are  making  the 
record  here  today.  We  can  rely  on  this  in  significant  part  in  making 
our  decisions. 

Mr.  Fields.  You  said  there  are  several  important  decisions  on 
the  table.  Can  you  share  with  this  subcommittee  at  least  two  of 
them? 

Mr.  HuNDT.  Sure.  The  broadband  reconsideration  which  concerns 
the  appropriate  allocation  of  licenses,  in  terms  of  spectrum  band 
width  and  in  terms  of  geographic  definition,  is  one  of  those  deci- 
sions that  will  be  coming  up  on  June  9,  if  we  are  able  to  hold  to 
the  schedule,  as  I  very  much  hope  we  do.  Then  at  that  time  or 
shortly  thereafter  we  will  have  the  auction-specific  rules  with  re- 
spect to  broadband.  Those  are  probably  the  two  most  important  im- 
minent decisions  that  are  relevant  to  the  topics  we  are  discussing. 

Then  I  believe  that  there  is  the  narrowband  auction  itself,  which 
is  very,  very  important.  That  will  be  later  this  summer,  and  that 
will  tell  us  a  great  deal  about  whether  our  calculus  already  made 
with  respect  to  narrowband  was  a  right  one,  whether  it  works,  in 
short. 

Mr.  Fields.  Those  decisions  will  be  made  approximately  when? 

Mr.  HUNDT.  Well,  the  vote,  I  hope,  will  be  June  9  for  the 
broadband  reconsideration. 

Mr.  Fields.  So  the  decision  is  in  your  office? 

Mr.  HuNDT.  It  is  a  vote  of  all  the  commissioners,  and  I  am  happy 
to  say  that  we  have  two  new  ones  confirmed  just  last  night,  Susan 
Ness  and  Rochelle  Chong;  so  we  will  be  ready  to  work  as  a  group 
and  we  will  be  deliberating,  and  then  we  will  be  voting  on  the  9th 
of  June. 

Mr.  Fields.  Am  I  out  of  time,  Mr.  Chairman? 

Chairman  Mfume.  The  gentleman  is  out  of  time. 

Mr.  Fields.  Thank  you. 

[Mr.  Fields'  statement  may  be  found  in  the  appendix.] 

Chairman  Mfume.  The  record  will  be  open  for  those  questions, 
and  we  will  in  turn  refer  those  back  to  members  as  soon  as  we  re- 
ceive comments  and  answers  from  Mr.  Hundt. 

Mr.  Fields.  Thank  you,  Mr.  Chairman. 

[The  information  may  be  found  in  the  appendix.] 
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Chairman  Mfume.  The  Chair  recognizes  Ms.  Roybal-Allard  of 
Cahfomia. 

Ms.  Roybal-Allard.  Thank  you,  Mr.  Chairman.  I  am  playing  a 
little  bit  of  catch-up  right  here  because,  unfortunately,  I  just  came 
in. 

But,  Mr.  Hundt,  did  you  say  in  your  previous  statements  that 
this  was  the  first  time  that  you  have  heard  that  there  may  be  some 
discrimination  or  problems  with  regards  to  minorities  and  their 
ability  to  participate  in  this  area? 

Mr.  HuNDT.  No. 

Ms.  Roybal-Allard.  Or  is  this  something  you  have  heard  be- 
fore? 

Mr.  Hundt.  This  is  something  I  have  been  aware  of  as  long  as 
I  have  been  in  the  communications  practice  area,  which  goes  back 
more  than  10  years.  As  a  litigator  in  this  area,  I  am  aware  of 
many,  many  ways  in  which  there  have  been  constant  to  and  fro 
about  increasing  minority  and  women  participation  in  communica- 
tions ownership  ranks.  It  has  been  a  constant  issue,  a  constant  con- 
cern and  never  a  fully  solved  problem. 

Ms.  Roybal-Allard.  Yet  I  guess — when  I  walked  in,  you  were 
saying  that  you  were  glad  that  the  Chair  had  taken  the  initiative 
and  had  this  hearing  to  gather  that  information;  and  I  guess  what 
I  am  wondering  is,  if  you  have  been  aware  of  this  problem  for  some 
time,  why  the  FCC  itself  didn't  take  the  initiative  and  perhaps 
meet  with  the  Chair  or  others  to  say,  this  is  a  problem,  we  need 
to  do  something  about  it,  we  don't  have  the  statistics  to  back  it  up, 
and  we  need  your  help,  rather  than  waiting  for  the  Chair  and  this 
subcommittee  to  do  that. 

Mr.  Hundt.  Well,  as  I  think  the  Chair  will  confirm.  Congress- 
woman,  my  Greneral  Counsel,  Bill  Kennard  and  I  went  to  him 
about  2  months  ago  and  urged  him  to  have  this  very  hearing  so 
that  a  full  record  could  be  made. 

Congress  was  not  able  to  make  a  full  record  through  a  hearing 
concerning  the  designated  entities  language  in  the  Omnibus  Budg- 
et Reconciliation  Act  of  1993.  The  way  that  came  about  was  such 
that  there  wasn't  time  for  this  kind  of  hearing  to  take  place,  and 
it  was  a  question  of  whether  to  put  that  language  in  without  such 
a  hearing  or  don't  have  it  in  at  all.  Fortunately,  it  was  decided  by 
Congress  to  put  the  language  in,  but  it  is  by  no  means  too  late  for 
us  to  have  the  record  that  you  are  making  today;  and  that  is  what 
we  discussed  with  the  Chair  a  couple  of  months  ago,  and  fortu- 
nately, this  is  all  occurring  before  our  vote. 

Ms.  Roybal-Allard.  The  reason  I  ask  that  is  because  I  wasn't 
sure,  I  didn't  quite  get  that  impression  from  reading  your  testi- 
mony, so  I  wanted  that  clarified. 

Mr.  Hundt.  I  am  glad  you  gave  me  the  opportunity  to  clarify  it. 

Ms.  Roybal-Allard.  Thank  you. 

Mr.  Hundt.  They  are  telling  me  I  am  supposed  to 

Chairman  Mfume.  I  know  you  have  to  get  out  of  here  and  catch 
a  plane  by  11  am. 

I  have  two  other  questions,  then  let  me  go  back  to  Mr.  Fields' 
remark  that  a  number  of  us  have  questions,  Mr.  Hundt,  that  we 
would  like  to  have  answers  to;  and  that  we  will  be  submitting  them 
and  respectfully  waiting  for  you  to  respond. 
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Two  quick  things.  An  article  entitled  the  $20  Billion  Shutout  was 
dated  May  10th  of  this  year  from  the  Capital  Markets  magazine. 
It  speaks  to  the  concern  I  expressed  earlier  regarding  a  sufficient 
bidding  credit  and  the  Bell  Companies'  tremendous  cash  flow  that 
I  also  talked  about. 

Were  you  aware  that  a  brief  analysis  of  information  that  vou 
have  on  file  as  comment  at  the  FCC  suggests  that  large  telcos 
would  be  able  to  raise  a  bid,  per  pop,  of  $14  on  the  capital  markets, 
with  midsize  companies  raising  $8  and  small  companies  raising  $4? 
That  means  that  the  designated  entities  that  we  have  been  talking 
about  this  morning,  or  the  small  companies,  would  need  a  bidding 
credit  of  72  percent. 

Now,  can  you  tell  us,  is  the  FCC  prepared  to  come  up  with  a  cre- 
ative way  to  achieve  such  a  bidding  credit  or  craft  preferences  that 
would,  in  fact,  overcome  what  is  clearly  an  obstacle  to  the  des- 
ignated entities? 

Mr.  HUNDT.  We  are  working  on  exactly  those  issues.  That  is  ex- 
actly what  we  are  looking  into  right  now. 

We  have  everything  on  the  table.  We  have  that  information  and 
other  information  that  is  being  provided  to  us  from  other  sources, 
and  we  are  trying  to  actually  do  the  calculus  so  that  the  goals  are 
achieved. 

Chairman  Mfume.  Well,  let  me  try  to  be  a  little  more  specific. 

You  expect  to  achieve  those  goals  to  come  up  with  a  way  to  over- 
come the  obstacles  that  minorities  are  facing  in  this  area  regarding 
bidding  credit? 

Mr.  HuNDT.  We  are  trying  to  use  not  just  that  technique  but  all 
the  techniques  available  to  us  and  figure  out  how  best  to  use  all 
of  them,  not  just  bidding  credits. 

As  I  mentioned  before,  the  installment  payments,  for  example,  is 
a  tremendously  valuable  calculus.  Some  people  have  told  us  that 
installment  payments  equals  a  bidding  credit  of  20  to  25  percent. 

Chairman  Mfume.  OK.  I  am  not  trying  to  be  funny,  but  I  need 
you  to  be  very  straightforward  with  me. 

Do  you  expect  to  achieve  a  means  of  doing  that?  I  know  you  are 
working  on  it. 

Mr.  HuNDT.  Well,  we  certainly  desire  to  achieve  it.  The  only 
thing  I  am  hedging  on  is  that  there  is  no  way  to  be  scientific  about 
this  in  advance.  You  cannot  tell  how  the  auction  will  turn  out.  That 
is  the  good  and  bad  part  of  the  auction. 

However,  we  are  doing  these  calculuses  right  now,  and  we  are 
trying  to  figure  out  how,  when  you  combine  the  different  tech- 
niques and  tools,  you  end  up  with  an  aggregate  result  that  is,  of 
course,  greater  than  when  you  use  any  one  of  them.  Some  of  them, 
however,  may  be  redundant  and  not  necessarily  add  to  each  other; 
and  that  is  tne  calculus  that  we  are  trying  to  make  and  where  we 
appreciate  all  the  guidance  that  you  and  others  can  provide. 

Chairman  Mfume.  Well,  I  am  not  trying  to  presuppose  what  will 
happen  at  the  auction;  I  don't  even  want  to  get  to  that  point.  I  am 
talking  about  a  willingness  on  behalf  of  the  Commission  to  come 
up  with  creative  ways  to  achieve  an  opportunity  that  will  allow 
people  to  get  over  these  barriers. 

Let  me — just  one  other  question,  if  I  might:  How  did  the  FCC 
view  publicly  traded  companies  in  the  narrowband?  In  other  words, 
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were  publicly  traded  companies  prohibited  as  designated  entities  in 
the  narrowband  rule? 

Mr.  HUNDT.  May  I  consult  with  my  General  Counsel  on  that 
question? 

Chairman  Mfume.  Sure. 

Mr.  HuNDT.  Thank  you.  Yes,  Bill  has  reminded  me  that  because 
of  the  low  capital  entry  requirements — that  is  tc  say,  you  shouldn't 
have  to  spend  that  much  money  to  buy  a  narrowband  license — then 
publicly  traded  companies  were  not  permitted  to  use  these  advan- 
tages. 

However,  that  is  not  necessarily  the  way  we  will  go  in  the  future 
when  we  consider  the  auction  of  licenses  where  there  are  high  cap- 
ital entry  requirements. 

Chairman  Mfume.  Well,  that  is  encouraging.  Let  me  just  sug- 
gest, if  I  might,  that  the  FCC  look  at  some  way  to  treat  minority- 
owned  publicly  traded  companies  in  light  of  the  capitalization  prob- 
lems that  exist.  In  fact,  there  is  only  one  in  the  whole  country,  and 
in  lieu  of  that,  I  would  think  that  that  ought  to  require  at  least 
a  different  kind  of  look  and  a  different  sort  of  treatment  as  opposed 
to  the  way  you  treat  others  in  that  regard,  and  given  the  fact  that 
those  same  capitalization  problems  don't  exist. 

Now,  I  know  you  have  got  a  plane  to  catch,  and  I  promised  that 
I  would  allow  you  to  do  that  and  not  cause  you  to  run  very  late. 

I  cannot  stress  enough,  Mr.  Hundt,  how  important  this  matter  is 
to  this  subcommittee  and  to  the  members  of  this  subcommittee,  all 
of  whom,  I  am  sure,  would  like  to  spend  an  hour  with  you  just  try- 
ing to  get  on  the  record  some  of  these  concerns;  and  as  a  result  of 
that,  we  will  be  submitting  officially  through  the  subcommittee  to 
you,  within  24  to  48  hours,  a  list  of  questions  that  we  would  hope 
that  we  could  get  a  quick  response  to. 

I  would  ask  also  if  Mr.  Kennard  and,  I  believe,  Ms.  Harris  would, 
in  fact,  stay  here  in  case  there  are  additional  questions  that  we 
would  like  to  pose  on  matters  that  you  will  not  be  here  to  respond 
to. 

Mr.  Hundt.  That  would  be  terrific.  Thank  you  very,  very  much 
for  doing  this,  for  giving  me  a  chance  to  talk  with  you  and  for  hold- 
ing these  hearings. 

Chairman  Mfume.  Thank  you  very  much. 

Chairman  Mfume.  The  Chair  wishes  to  call  Mr.  John  Spotila, 
General  Counsel  of  the  SBA;,  and  Mr.  Larry  Irving,  Assistant  Sec- 
retary for  Communications  and  Information,  U.S.  Department  of 
Commerce. 

Mr.  Kennard,  Mr.  Hundt  is  obviously  not  here  with  us.  Would 
you  indicate  to  him,  though,  that  I  have  offered  to  correct  on  the 
record  a  statement  that  he  had  made  earlier  in  response  to  one  of 
the  members  of  this  subcommittee  regarding  the  genesis  of  this 
hearing,  that  this  hearing  was  planned,  scheduled,  and  conceived 
of  before  Mr.  Hundt  and  I  met. 

As  a  matter  of  fact,  I  think  you  were  at  that  meeting,  at  which 
point  we  asked  him  if  he,  in  fact,  would  be  kind  enough  to  appear 
and  give  testimony.  I  don't  want  to  suggest  that  this  hearing  is  the 
brainchild  of  Mr.  Hundt  in  any  regard.  I  want  to  make  sure  that 
we  set  the  record  straight  in  that  matter.  I  am  sorry  I  didn't  do 
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that  before  he  got  out  of  here,  but  I  would  appreciate  it  if  you 
would  communicate  that  to  him.  Thank  you  very  much. 

Won't  you  please  proceed,  Mr.  Spotila  and  then  Mr.  Irving. 

Ms.  Roybal-Allard.  Mr.  Chairman,  I  assume  it  was  the  ques- 
tion that  I  had  asked,  and  then  my  follow-up  question  would  have 
been,  then  why  wasn't  it — if  he  was  so  aware  of  all  these,  why  did 
he  have  to  wait  for  this  subcommittee  and  your  leadership  to  come 
and  testify  on  behalf 

Chairman  Mfume.  I  appreciate  it,  and  I  wanted  to  make  sure 
the  record  was  absolutely  clear  in  that  regard.  Thank  you  very 
much. 

TESTIMONY  OF  JOHN  SPOTILA,  GENERAL  COUNSEL,  U.S. 
SMALL  BUSINESS  ADMINISTRATION,  ACCOMPANIED  BY 
JANE  BUTLER,  DEPUTY  ASSOCIATE  ADMINISTRATOR  FOR 
FINANCIAL  ASSISTANCE 

Mr.  Spotila.  Mr.  Chairman  and  members  of  the  subcommittee, 
thank  you  for  inviting  me  to  appear  before  you.  Accompanying  me 
today  is  Jane  Butler,  SBA's  Deputy  Associate  Administrator  for  Fi- 
nancial Assistance. 

Forty-five  days  ago,  on  April  5th,  the  SEA  published  a  proposal 
to  abolish  its  media  policy  or  opinion  molder  rule.  If  adopted  as  a 
final  regulation,  this  repeal  will  allow  the  agency  to  provide  finan- 
cial assistance  to  a  greater  number  of  small  business  owners  en- 
gaged in  the  telecommunications  and  media  industries,  including 
minority-  and  women-owned  firms.  The  public  comment  period  for 
this  proposed  rule  ends  today. 

Some  background  would  be  appropriate.  Under  our  present  regu- 
lations, no  business  loan  generally  may  be  made  to  applicants  en- 
gaged in  the  creation,  origination,  expression,  dissemination,  propa- 
gation or  distribution  of  ideas,  values,  thoughts,  opinions  or  similar 
intellectual  property,  regardless  of  medium,  form  or  content. 

There  are  some  exceptions.  We  have  made  loans  to  commercial 
or  job  printers  and  to  publishers  of  shoppers  newspapers,  if  they 
consisted  of  advertising  material  only  without  editorial  narrative  or 
filler  articles.  Cable  TV  systems  have  been  allowed  to  borrow  from 
the  SBA  when  they  passively  receive  and  transmit  broadcast  sig- 
nals without  exercising  judgment  as  to  programs  transmitted,  but 
any  system  that  operates  a  live  channel  has  been  found  to  be  ineli- 
gible. 

We  have  found  general  merchandise  stores  that  sell  books,  maga- 
zines, newspapers,  tapes,  and  records  to  be  eligible  and  also  gen- 
eral book  or  record  stores  that  carry  a  wide  variety  of  materials; 
but  assistance  is  not  available  to  specialty  book  or  videotape  stores 
which  sell  or  rent  items  in  a  single  or  limited  subject  area.  The  ra- 
tionale for  this  distinction  has  been  that  a  general  store  covers  a 
broad  range  of  ideas,  values  and  thoughts,  rather  than  a  particular 
or  narrow  set  of  ideas  or  values,  and  that  this  should  make  a  dif- 
ference. 

Under  our  existing  rule,  academic  schools  are  ineligible,  but  tech- 
nical, secretarial,  vocational  and  trade  schools  have  been  eligible. 
Nursery,  kindergarten  and  preschools  have  been  found  eligible  un- 
less they  are  primarily  engaged  in  teaching  academic  subjects. 
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Making  these  distinctions  in  specific  cases,  as  you  might  imagine, 
has  been  very  difficult  and  can  lead  to  inconsistent  results  from 
one  local  area  to  another.  The  media  policy  rule  applies  to  the  fi- 
nancing of  business  loans  by  SBA,  but  not  to  financing  provided  by 
small  business  investment  companies  which  are  licensed  by  the 
SBA. 

Media  businesses  may  borrow  fi*om  an  SBIC  which  uses  leverage 
ft-om  the  SBA,  but  not  from  a  7-A  lender  through  an  SBA-guaran- 
teed  loan.  The  SBA  makes  physical  injury  disaster  loans  to  media 
concerns  and  academic  schools  based  on  humanitarian  grounds. 
The  goal  here  is  to  help  people  recover  from  physical  losses  due  to 
circumstances  beyond  their  control.  But  economic  injury  disaster 
loans  are  considered  less  humanitarian  and  are  restricted  by  the 
media  policy  rule. 

There  have  been  several  rationales  for  this  rule.  Some  thought 
it  helped  avoid  accusations  that  the  government  was  attempting  to 
control  editorial  content  by  subsidizing  the  media  or  the  commu- 
nications industry.  Others  saw  it  as  keeping  the  agency  away  from 
loans  to  businesses  that  might  publish,  produce  or  sell  matters  of 
a  controversial  nature. 

Some  believed  that  freedom  of  speech  and  press  might  be  com- 
promised by  SBA  loans  if  businesses  came  to  fear  government  re- 
prisal or  if  they  catered  to  the  government  in  order  to  get  financial 
assistance.  While  respecting  past  good  intentions,  the  SBA  believes 
that  these  fears  do  not  give  rise  to  compelling  reasons  to  deny  nec- 
essary financial  assistance  to  otherwise  eligible  small  business  con- 
cerns. 

Our  mission  at  the  SBA  is  to  create  jobs  and  to  promote  eco- 
nomic development.  We  believe  these  considerations  and  the  credit- 
worthiness of  the  borrower  should  be  our  focus  in  determining 
where  our  financial  assistance  should  be  directed,  rather  than  any 
subjective  review  of  the  content  of  materials  produced  or  dissemi- 
nated by  our  loan  applicants. 

The  SBA  is  aware  that  small  businesses  in  the  media  industry 
often  have  difficulty  in  raising  capital  or  borrowing  money.  We  be- 
lieve that  the  assistance  now  available  to  them  under  present  ex- 
ceptions to  the  media  policy  rule  and  under  the  SBIC  and  disaster 
assistance  programs  is  not  sufficient  for  their  needs.  Repeal  of  the 
media  policy  rule  would  make  SBA  assistance  more  available  to 
creditworthy  small  businesses  and  would  provide  opportunities  for 
minority-  and  women-owned  businesses,  including  those  which  seek 
to  operate  PCS  licenses  or  to  take  advantage  of  television,  radio  or 
other  telecommunication  opportunities. 

Although  the  Agency  has  not  yet  reviewed  all  of  the  public  com- 
ments on  our  proposed  repeal  of  the  media  policy  rule,  the  vast  ma- 
jority of  early  responses  support  our  proposal.  We  expect  to  com- 
plete our  review  soon  and  to  publish  our  final  rule  within  the  next 
60  days. 

I  have  submitted  a  report  also  on  7(a)  loan  guarantee  approvals 
for  minority-  and  women-owned  businesses  in  the  telecommuni- 
cations industry.  While  the  number  of  loans  and  their  dollar 
amounts  have  increased,  we  believe  SBA  and  its  lending  partners 
can  and  should  do  much  better. 
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The  president  and  our  administrator  are  committed  to  take  ac- 
tion to  increase  lending  to  minority-  and  women-owned  businesses 
in  general.  A  number  of  initiatives  are  being  developed.  We  believe 
that  modification  of  the  opinion  molder  rule  will  help  the  SBA  im- 
prove its  performance  significantly  in  this  area. 

Mr.  Chairman,  let  me  again  thank  you  for  the  opportunity  to  ap- 
pear before  you  today,  and  I  would  be  happy  to  answer  any  ques- 
tions you  may  have. 

[Mr.  Spotila's  statement  may  be  found  in  the  appendix. 1 

Chairman  Mfume.  Thank  you  very  much,  Mr.  Spotila. 

Mr.  Irving. 

TESTIMONY  OF  LARRY  IRVING,  ASSISTANT  SECRETARY  FOR 
COMMUNICATIONS  AND  INFORMATION,  U.S.  DEPARTMENT 
OF  COMMERCE 

Mr.  Irving.  Thank  you,  Mr.  Chairman,  members  of  the  sub- 
committee. It  is  a  pleasure  to  testify  before  you  today  on  minority 
business  development  in  the  telecommunications  industry. 

The  administration  views  this  issue  as  a  critical  component  of  its 
national  information  infrastructure,  or  Nil,  initiative.  Under  the 
leadership  of  Commerce  Secretary  Ron  Brown,  the  department  is 
actively  seeking  to  promote  more  opportunities  for  minority-owned 
businesses  in  this  growing  field. 

The  information  superhighway  that  President  Clinton,  Vice 
President  Gore,  Secretary  Brown,  and  I  are  committed  to  helping 
foster  will  make  life  better  for  all  Americans,  not  just  a  privileged 
few.  It  is  our  hope  that  no  one  will  be  left  off  or  denied  access  to 
this  superhighway. 

Mr.  Chairman,  you  noted  the  correlation  between  other  infra- 
structures and  information  infrastructures,  denoting  railroads  and 
highways.  One  model  we  don't  want  to  follow  is  the  DC  Metro 
model,  where  the  DC  Metro  connected  affluent  suburbs  to  the 
downtown  district,  creating  economic  wealth  and  empowerment 
downtown,  while  businesses  and  consumers  in  Southeast  DC  and 
Prince  George's  County  waited  for  decades  for  that  railroad  or  that 
train  track  to  be  run  past  their  communities.  There  are  still  minor- 
ity people  without  cars  who  are  taking  buses  to  get  downtown, 
while  people  with  cars  have  the  advantages  of  the  Metro. 

That  is  not  a  model  that  this  administration  will  allow  to  happen 
with  regard  to  the  information  superhighway.  On  and  off  ramps 
will  go  everywhere;  urban  and  rural  communities,  affluent  suburbs 
and  poor  neighborhoods  alike.  It  will  bring  economic  opportunities 
and  improve  delivery  of  health  care,  education  and  public  safety 
services  to  all  Americans. 

Mr.  Chairman,  NTIA's  Minority  Telecommunications  Develop- 
ment Program,  or  MTDP,  has  actively  collected  data  on  the  partici- 
pation of  minority-owned  broadcast  stations  on  an  annual  basis 
since  1990.  MTDP  found  that,  as  of  August  1993,  there  were  300 
minority-controlled  commercial  broadcast  radio  and  television  sta- 
tions in  the  U.S.,  a  mere  2.7  percent  of  total  ownership. 

Most  troubling,  Mr.  Chairman,  from  1992  to  1993,  the  number 
of  minority-owned  broadcast  stations  actually  decreased  by  10. 

A  1991  Symbiont,  Inc.  study  commissioned  by  the  Commerce  De- 
partment's Minority  Business  Development  Agency  found  only  15 
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minority  cable  operators  in  the  U.S.  and  only  11  minority  firms  en- 
gaged in  the  delivery  of  cellular,  specialized  mobile  radio,  radio 
paging  or  messaging  and  similar  services. 

A  key  to  full  participation  in  the  Nil  is  ensuring  that  the  minor- 
ity community  and  minority  entrepreneurs  are  fully  informed  about 
initiatives  and  the  administration  is  fully  informed  about  minority 
concerns,  and  that  is  why  NTIA  has  worked  vigorously  throughout 
my  tenure  to  engage  in  outreach  with  the  minority  community 
through  hearings,  speeches  and  public  and  private  meetings. 

Three  days  ago,  representatives  and  owners  of  several  minority- 
owned  businesses  met  with  an  interagency  policy  committee  I  chair 
to  share  their  views  with  regard  to  Nil,  both  for  business  users  and 
owners  of  telecommunications  services. 

NTIA  and  other  government  officials  also  have  received  input 
from  minority  business  and  community  leaders  through  a  series  of 
field  hearings  held  throughout  the  country  on  universal  services 
and  open  access.  I  would  like  to  note  and  thank  Congressman 
Tucker  for  his  support  and  his  staffs  assistance  with  regard  to  the 
South  Central  L.A.  hearing. 

An  important  goal  of  this  administration  is  to  interconnect  every 
American  classroom,  health  care  facility,  and  library  by  the  year 
2000,  again,  by  using  public  and  private  partnerships.  NTIA  initi- 
ated this  year,  a  new  matching  grant  program,  the  Telecommuni- 
cations and  Information  Infrastructure  Assistance  Program,  that 
will  fund  demonstration  projects  by  schools,  libraries,  health  care 
facilities,  and  other  community  organizations  in  support  of  the  Nil. 
We  received  1,000  applications  when  the  round  for  applications 
closed  last  week. 

We  will  ensure  that  minorities  are  part  of  this  Nil  demonstration 
grant  program.  In  fact,  our  regulations  require  special  consider- 
ation be  given  to  grant  applications  that  involve  minorities. 

Secretary  Brown  has  made  an  additional  commitment  that  at 
least  one  grant  will  be  awarded  to  an  entity  in  an  empowerment 
zone,  those  impoverished  or  rural  areas  designated  by  HUD  or  the 
Agriculture  Department  to  receive  economic  incentives  to  empower 
the  community  economically. 

Our  intent  is  to  ensure  that  advanced  services  will  be  available 
everywhere,  not  just  at  institutions  with  the  largest  endowments  or 
communities  with  the  most  economic  or  political  clout. 

This  administration  is  committed  to  ensuring  that  Howard  Uni- 
versity and  Harvard  University  have  access  to  the  latest  computers 
and  technologies.  This  administration  has  committed  that  all  stu- 
dents, whether  they  reside  in  Bedford-Stuyvesant,  Baltimore  or 
Beverly  Hills,  benefit  from  the  prospects  of  the  Nil. 

Improvements  in  education  and  access  to  technology  alone,  how- 
ever, aren't  sufficient  to  address  education  and  training  concerns 
for  minorities.  Business  training  is  critical  for  all  entrepreneurial 
ventures  and  small  businesses,  particularly  those  owned  by  minori- 
ties. MTDP  is  engaged  in  activities  in  this  area  that  predate  the 
Nil  initiatives  but  that  complement  the  administration's  objectives. 

MTDP  designed  and  implemented  ComTrain,  an  executive  man- 
agement training  program  for  new  minority  broadcast  license  own- 
ers. MTDP  began  the  ComTrain  program  in  June  1990,  with  fund- 
ing from  MBDA,  to  promote  the  viability  of  minority-owned  broad- 
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casting.  A  key  part  of  this  program  is  giving  new  minority  broad- 
casters an  opportunity  for  training  for  2  to  5  days  at  ongoing  sta- 
tions. 

MTDP  also  focuses  considerable  attention  on  the  issue  of  access 
to  capital  by  minority  telecommunications  firms.  Commissioner  Ri- 
vera of  the  FCC,  head  of  the  Rivera  Commission,  identified  in  1982 
access  to  capital  as  the  single  largest  problem  of  minority  entre- 
preneurs. That  was  confirmed  again  last  year  by  another  FCC  com- 
mission study,  and  we  have  had  congressional  hearings  over  the 
last  decade  that  all  identified  capital  as  a  major  problem. 

We  are  going  to  have  another  report  this  year  coming  through 
NTIA  on  new  strategies  of  capital  formation.  We  are  also  planning 
on  filing  comments  supportive  of  the  opinion  holder  rule. 

We  also  cosponsor  annual  conferences  for  startup  entrepreneurs, 
lenders  and  attorneys  in  conjunction  with  NY  Law  School  and  the 
FCC.  At  the  most  recent  conference  in  April,  we  looked  at  PCS.  In 
response,  MTDP  developed  a  list  of  businesses  interested  in  strate- 
gic partnerships  with  minority  and  women  entrepreneurs  and 
small  businesses  interested  in  PCS. 

With  respect  to  PCS,  on  behalf  of  the  administration,  NTIA  en- 
couraged the  FCC  last  September  to  develop  rules  to  implement 
competitive  bidding  for  PCS  that  will  provide  greater  opportunities 
for  participation  by  minorities.  NTIA  is  now  reviewing  the  FCC's 
rules,  specifying  the  mechanisms  such  as  set-asides,  installment 
payments,  and  bidding  credits  allowed  for  designated  entities. 

Our  focus  is  on  ensuring  that  enrichment  and  empowerment  hap- 
pens for  entire  communities.  We  wanted  to  ensure  that  female  and 
minority  entrepreneurs  have  not  just  an  opportunity  to  bid  or  ob- 
tain licenses  but  to  succeed  as  operators  when  they  receive  those 
licenses. 

In  conclusion,  Mr.  Chairman,  the  administration  seeks  to  ensure 
that  all  Americans  have  access  to  an  advanced  telecommunications 
infrastructure  and  opportunities  to  participate  in  the  emerging  in- 
formation society.  We  look  forward  to  working  with  members  of  the 
Congress  and  subcommittee  to  help  meet  that  goal. 

I  would  like  to  note  that  the  Director  of  the  MTDP,  Dr.  Joann 
Anderson,  is  here  this  morning  as  well. 

[Mr.  Irving's  statement  may  be  found  in  the  appendix.] 

Chairman  Mfume.  Thank  you  very  much,  Mr.  Irving. 

I  appreciate  your  noting  that  the  administration  is  committed  to 
a  number  of  different  things.  I  sometimes  don't  always  have  faith 
in  the  administration,  so  I  would  like  to  know  that  you  are  commit- 
ted and  that  Secretary  Brown  and  that  department  is  committed. 

This  administration  sometimes  has  to  be  held  accountable,  like 
any  other  administration.  So,  having  said  that,  on  page  13  of  your 
testimony,  you  stated  that  NTIA's  Minority  Telecommunications 
Development  Program  will  be  releasing  a  report  soon  on  its  study 
for  new  strategies  for  capital  formation. 

Mr.  Irving.  Yes,  Mr.  Chairman. 

Chairman  Mfume.  What  recommendations  would  you  have  here 
today  to  improve  capital  formation  for  these  companies?  Could  you 
also  tell  us  when  that  report  will  be  available? 
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Mr.  Irving.  I  don't  have  a  specific  date  right  now.  We  are  still 
drafting  it.  I  expect  it  to  be  due  by  early  fall.  We  will  expedite  de- 
livery. We  know  how  important  this  issue  is. 

I  think  the  commission  has  taken  a  good  look.  I  don't  believe 
there  is  a  silver  bullet.  But  I  have  spent  the  better  part  of  my  pub- 
lic service  career,  going  back  to  when  Mickey  Leland  was  Chair- 
man of  the  Congressional  Black  Caucus,  looking  at  these  specific 
issues. 

Most  of  my  professional  career,  5  years  in  telecommunications,  I 
have  focused  on  telecommunications  and  specifically  the  entry  bar- 
riers to  minorities.  It  is  an  absolute  commitment  on  my  part  and 
Secretary  Brown's  part  to  do  something  about  that  problem. 

But  I  do  think  you  have  to  start  looking  creatively.  There  is  a 
bill  which  Mrs.  Collins  has  introduced  virtually  every  year.  1983, 
Congressman  Leland  offered  it;  in  1985,  1987,  he  offered  it  again; 
in  1989,  he  offered  it  again;  when  he  died,  Mrs.  Collins  picked  it 
up  in  1991  and  1993,  to  extend  benefits  on  the  common  carrier 
side. 

There  are  numerous  things  we  have  to  do  as  a  Nation.  I  think 
that  one  of  the  things  that  the  FCC  has  done  is  to  look  at  install- 
ment plans  and  bidding  credits  and  set-asides  and  tryed  to  figure 
out  what  the  right  working  mechanism  is.  This  has  to  be  done.  But 
I  don't  think  any  of  us  know. 

There  are  millions  of  dollars  being  spent  on  game  theory,  on  how 
to  best  game  this  new  auction.  We  never  had  an  auction  in  this 
country.  The  few  countries  that  have  had  it  aren't  really  models 
with  regard  to  how  you  improve  opportunities  for  minorities. 

I  don  t  think  we  can  let  any  of  the  potential  tools  go  unused.  But 
I  don't  know  that  there  are  any  particular  tools  that  are  going  to 
serve  the  problem.  This  week  I  talked  to  two  separate  groups,  one 
on  Monday,  one  on  Tuesday.  They  gave  completely  different  strate- 
gies to  go  forward. 

Chairman  Mfume.  Strategies  to  go  forward  or  strategies  for  cap- 
ital formation? 

Mr.  Irving.  Both.  Some  minorities  would  like  to  joint  venture 
with  majority  firms.  They  would  like  a  10,  20,  30  percent  equitv 
ownership  and  feel  they  are  in  the  door  if  they  are  on  the  board. 
Others  would  like  to  own  and  operate.  They  want  to  have  at  least 
50  percent  ownership.  Others  would  like  just  to  get  in  the  door  as 
a  100  percent  owner,  if  that  is  possible. 

How  do  we  tailor  rules  that  will  work  for  all  of  those  different 
entities?  Some  want  to  play  in  what  are  called  MTA's,  which  are 
large  blocks,  there  are  only  51  of  them.  Others  believe  regional  or 
local  strategy  is  a  better  way  to  go  forward.  We  intend  to  work 
with  the  FCC  so  that  the  differing  viewpoints  can  all  be  used.  But 
I  think  you  have  to  use  every  tool  at  your  disposal. 

Chairman  Mfume.  Does  Commerce  see  set-asides  as  an  effective 
tool? 

Mr.  Irving.  In  some  instances.  They  should  not  be  discounted. 
But  there  are  certainly  legal  problems.  One  of  my  concerns  about 
set-asides  and  this  is  a  personal  concern — I'm  not  speaking  on  be- 
half of  the  administration — if  they  don't  withstand  court  scrutiny, 
we  will  have  put  minorities  a  couple  of  steps  back  with  these 
courts.  Who  knows?  It  is  not  clear.  There  is  no  real  road  map. 
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The  concern  is  you  have  cellular  companies  out  there  who  have 
16  million  subscribers.  They  are  certainly  going  to  bid  for  some  of 
the  new  spectrum  available.  We  have  other  large  companies  bid- 
ding for  this  spectrum.  If  these  technologies  go  forward  and  the  set- 
asides  are  struck  down,  the  ability  for  minorities  to  be  at  the  start- 
ing gate  is  shut  off. 

Chairman  Mfume.  So  we  need  a  court  test? 

Mr.  Irving.  We  are  going  to  get  a  court  test  on  bidding  credits 
and  on  set-asides.  Some  lawyers — I  am  one  of  them — ^believe  that 
bidding  credits  may  have  a  slightly  better  chance  than  set-asides 
of  withstanding  court  scrutiny.  If  that  is  the  case,  do  we  need  to 
factor  that  in?  It  is  a  tough  question. 

Chairman  Mfume.  Mr.  Spotila,  on  page  7  of  your  testimony,  you 
stated  the  SBA  loan  guarantees  approvals  to  minority-owned  busi- 
nesses in  the  telecommunications  industry  went  from  8  in  1989  to 
10  in  1993.  Now,  you  use  the  word  "dismal"  to  characterize  it.  I  can 
think  of  some  other  words  that  are  a  little  more  earthy.  But  to  use 
"dismal"  for  just  a  moment,  if  we  might. 

What  real  impact,  given  that,  would  the  repeal  of  the  opinion 
holder  rule  on  the  SBA  loan  guarantee  approvals  for  minority  busi- 
nesses in  the  telecommunications  industry? 

Mr.  Spotila.  I  think  it  is  going  to  have  a  significant  impact.  I 
am  not  sure  I  can  specifically  quantify  it,  but  let  me  describe  why 
that  is.  One  of  the  reasons  that  our  performance  in  this  area  has 
been  so  dismal  has  been  that  the  opinion  molder  rule  has  wiped 
out  an  entire  area  of  businesses  in  this  small  industry  by  making 
it  ineligible.  Radio  stations,  publishers,  a  variety  of  kinds  of  busi- 
nesses that  would  like  to  serve  in  this  area  are  completely  ineli- 
gible. At  the  same  time,  we  recognize  that  this  is  only  one  step  and 
only  one  component  of  what  needs  to  be  a  comprehensive  approach. 

There  is  a  great  deal  more  that  needs  to  be  done  if  we  are  going 
to  achieve  better  results.  We  are  working  at  that.  We  are  looking 
at  that  in  our  guaranteed  loan  program  where,  with  initiatives  like 
our  Low  Doc  program,  we  should  have  dramatic  results  in  improv- 
ing the  number  of  loans  to  minority-owned  and  women-owned  busi- 
nesses under  way.  In  fact,  today,  in  San  Antonio,  we  have  a  major 
training  exercise  to  get  our  people  ready  so  in  June  we  can  intro- 
duce the  Low  Doc  program  nationally. 

In  our  venture  capital  program,  we  have  revamped  the  small 
business  investment  company  program  with  a  new  participating  se- 
curity and  we  are  hoping  to  attract  large  venture  capital  dollars, 
which  would  again  be  available  for  small  business  owners  who 
would  like  to  move  into  these  areas. 

So,  we  are  trying  to  build  an  integrated  approach  that  uses  every 
tool  at  our  disposal,  if  you  will,  to  improve  performance.  It  is  not 
an  easy  task.  We  recognize  that. 

Chairman  Mfume.  The  Chair  recognizes  Mr.  Milliard  of  Ala- 
bama. 

Mr.  Milliard.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Spotila,  the  process  of  changing  the  rules  that  you  mentioned 
earlier,  what  phase  are  they  in? 

Mr.  Spotila.  We  have  proposed  a  change  of  the  opinion  molder 
rule,  and  we  had,  in  issuing  that  proposal  on  April  5th,  we  gave 
45  days  for  public  comments.  The  last  day  of  that  comment  period 
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is  today.  We  now  will  complete  our  review  of  all  of  the  public  com- 
ments received,  make  a  decision  as  to  what  the  final  rule  should 
look  like,  and  then  we  will  publish  a  final  rule,  which  in  all  likeli- 
hood will  be  effective  30  days  thereafter.  So,  we  are  very  close  to 
that  stage  of  publishing  the  final  rule. 

Mr.  HiLLlARD.  I  will  get  a  comment  to  you  before  the  day  is  over, 
but  for  the  record  let  me  say  that  because  of  the  advances  in  tech- 
nology, because  of  the  advancement  in  our  society,  that  rule  is  defi- 
nitely outdated. 

Mr.  Spotila.  We  agree  with  you.  We  think 

Mr.  Milliard.  And  it  belongs  in  history. 

Mr.  Spotila.  We  believe,  frankly,  certainly  Administrator  Bowles 
feels  this  way,  I  feel  this  way,  we  feel  very  strongly  that  our  focus 
of  the  Small  Business  Administration  should  be  on  small  business, 
on  economic  development  and  on  the  creation  of  jobs,  not  on  re- 
viewing the  subjective  content  of  what  might  be  published  by  a 
small  business  owner. 

Let  me  also  just  add  as  a  clarification,  the  public  comment  period 
ends  today,  but  certainly  if  the  Department  of  Commerce  or  your- 
self have  any  thoughts  you  would  like  to  pass  on  to  us,  we  will  be 
receptive  to  them  whenever  we  receive  them. 

Mr.  HiLLlARD.  All  right.  Thank  you  very  much. 

Chairman  Mfume.  Mr.  Tucker  of  California. 

Mr.  Tucker.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Spotila,  in  terms  of  the  reformation  and  modification  of  the 
media  policy  rule,  and  you  indicated  that  within  45,  60  days  you 
should  have  a  final  rule,  after  that  final  rule,  you  indicated  there 
is  a  30-day  period  by  which  it  should  go  into  effect;  is  that  right? 

Mr.  Spotila.  We  typically,  that  is,  more  often  than  not,  publish 
a  final  rule  and  make  it  effective  30  days  thereafter.  But  there  are 
occasions  when  we  shorten  that  period.  A  decision  has  not  yet  been 
made.  But  I  would  not  expect  that  we  would  make  it  any  longer 
than  30  days  in  terms  of  the  effective  date. 

Mr.  Tucker.  Not  that  we  would  want  to  anticipate  defeatism, 
but  is  there  anything  you  foresee,  any  problems,  because  I  notice 
some  hesitation  in  your  comments  about  the  effectiveness  after  the 
30  days. 

Mr.  Spotila.  If  I  gave  you  that  impression,  I  did  not  intend  to. 
I  have  no  hesitancy  about  it,  my  only  hesitancy  is  as  to  the  specific 
nature  of  the  final  rule,  because  we  don't  predispose  that  before  we 
have  completed  our  review  of  the  public  comments.  If,  for  example, 
the  final  rule  promulgated  the  proposed  rule  as  written,  it  would 
be  effective  in  30  days,  and  immediately  as  of  the  time  it  became 
effective,  small  businesses  which  had  previously  been  ineligible  for 
our  assistance  would  become  eligible. 

Mr.  Tucker.  I  appreciate  that,  and  I  look  forward  to  the  publish- 
ing of  the  final  rule  and  sharing  with  this  subcommittee,  the  Chair- 
man and  members  of  this  subcommittee. 

Mr.  Irving,  thank  you  for  coming  this  morning  and  testifying  rep- 
resenting your  department  as  well  as  the  administration's  thought 
on  reformation  in  this  area.  You  mentioned  the  TIIAP  and  the 
matching  grant  programs.  You  also  mentioned  the  fact  that  you  are 
looking  forward  to  working  with  those  kinds  of  grant  programs  in 
relation  with  and  in  connection  to  empowerment  zones.  Of  course. 
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we  are  all,  across  the  country,  certainly  in  my  area  of  South 
Central  and  other  areas,  vying  for  empowerment  zone  status. 

The  downside  of  the  empowerment  zone,  however,  is  the  fact  that 
there  will  be  so  few  of  them  nationally.  What  is  your  response  or 
strategy  as  it  relates  to  that  kind  of  limited  exposure  for  those 
kinds  of  grant  programs? 

Mr.  Irving.  With  regard  to  the  limited  number  of  empowerment 
zones,  whether  or  not  a  community  is  designated  as  an 
empowerment  zone,  if  they  put  forward  a  grant  proposal  that  has 
merit,  we  are  going  to  take  a  good  hard  look  at  it.  We  are  going 
to  take  an  especially  hard  look  at  proposals  from  minority  areas  or 
minority  entities. 

I  spent  last  Monday  up  in  Harlem  with  Percy  Sutton  and  a  group 
he  has  put  together.  They  are  one  of  the  linchpins.  One  of  the 
things  you  can  use  as  a  lever  to  create  that  empowerment  zone,  to 
build  economic  opportunity,  is  to  build  telecommunications  tech- 
nology. They  believe  that  in  New  York,  and  certainly  L.A.,  being 
telecommunication  centers,  right  now  10  percent  of  the  our  GDP  is 
related  to  telecommunications  technology. 

That  is  going  to  grow  to  14  or  17  percent  in  the  next  decade. 
More  jobs  will  be  created  in  those  technologies.  One  of  the  concerns 
I  have  had  over  the  last  year  I  have  had  this  job,  when  you  talk 
to  people,  they  focus  just  on  PCS.  There  are  so  many  other  incred- 
ible opportunities  in  telecommunications.  We  have  to  get  minority 
communities  to  be  involved  in  PCS  also. 

But  there  are  so  many  other  things.  We  think  the  grant  program 
can  give  people  an  idea  of  what  some  of  these  technologies  can 
mean  in  education  and  health  care.  Empowerment  zones  are  out 
front.  A  company  that  gets  involved  in  a  joint  venture  in  New  York 
or  Baltimore  or  Alabama  can  take  what  they  learn  there  not  only 
around  the  rest  of  the  country,  but  literally  around  the  world. 

I  am  going  later  this  year  to  Latin  America.  There  are  so  many 
great  export  opportunities.  I  think  we  are  missing  some  of  those 
opportunities  by  focusing  too  narrowly  our  perspective  on  what  can 
be  done  here. 

Mr.  Tucker.  I  know  time  is  of  the  essence,  Mr.  Chairman,  so  in 
conclusion,  in  addition  to  PCS,  you  indicated  that  there  were  other 
important  objectives,  and  in  your  opinion,  what  would  two  or  three 
of  those  be,  aside  from  the  international  market? 

Mr.  Irving.  Hardware  and  software  development.  If  we  are  suc- 
cessful, and  I  think  we  will  be,  in  passing  legislation  allowing  tele- 
phone companies  and  cable  companies  into  each  other's  business, 
we  have  an  open  system.  Right  now  we  have  black  entertainment 
television,  really  the  only  provider  of  video  services.  If  you  have 
telephone  services  and  satellite  services,  there  is  no  reason  why  mi- 
norities couldn't  compete  with  those  services  nationally. 

There  are  just  a  myriad  of  possibilities,  limited  only  by  the 
imagination  of  entrepreneurs.  We  want  to  open  that  system  up. 
Historically,  if  you  are  a  minority  entrepreneur  with  content,  you 
had  to  get  past  ABC,  NBC,  CBS,  or  Fox.  If  you  open  a  large  sys- 
tem, it  will  be  as  easy  as  developing  a  magazine.  There  is  no  rea- 
son we  can't  have  minority  providers  of  video  content  as  we  have 
minority  providers  of  print  content  today. 
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They  are  all  there  because  it  is  an  open  system.  We  can  open  up 
the  telecommunications  marketplace  with  the  same  opportunity  on 
the  contents  side.  I  am  trying  to  promote  that  idea  with  minorities. 

Mr.  Tucker.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Chairman  Mfume.  The  Chair  recognizes  Mr.  Fields  of  Louisiana. 

Mr.  Fields.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Spotila,  I  have  a  couple  of  questions  for  you.  First  of  all,  your 
testimony  on  page  5,  you  stated  that  the  SBA  is  aware  that  small 
businesses  and  the  media  industry  often  have  difficulty  in  raising 
capital  or  borrowing  money.  When  did  you  find  that  out?  Yester- 
day? A  year  ago?  Three  years  ago? 

Mr.  Spotila.  Well,  I  joined  the  SBA  in  mid-September.  I  think 
I  knew  it  before  I  came,  and  I  have  cert?iinly  only  learned  more 
that  has  confirmed  that  previous  belief  I  can't  really  speak  to 
when  the  SBA  itself  learned  prior  to  this  administration.  But  more 
importantly,  we  are  aware  of  it,  and  we  are  working  to  try  to 
change  that. 

Mr.  Fields.  Well,  more  importantly,  very  little  has  been  done  to 
change  this.  Agency  after  agency  that  comes  before  this  panel  and 
other  panels  that  I  serve  on  in  this  Congress  and  in  other  legisla- 
tive bodies,  have  always  talked  about  the  problem,  but  have  very 
little  in  terms  of  solutions,  and  every  solution  is  always  in  the  fu- 
ture, and  the  future  somehow  never  gets  here.  If  the  media  indus- 
try and  the  agency  knows  that  the  problem  exists  due  to  problems 
of  capital  and  borrowing  money,  the  7(a)  program  is  one  of  the 
ways  you  can  eliminate  or  at  least  start  dealing  with  that  problem. 

Even  with  the  7(a)  program,  if  you  look  at  some  of  the  figures, 
you  say  in  1987,  1989,  it  increased  from  37  to  65  loans  that  were 
granted  to  minorities  and  to  blacks.  Is  that  correct? 

Mr.  Spotila.  I  believe  that  is  correct. 

Mr.  Fields.  According  to  your  testimony.  Then  you  move  from  44 
to — and  I  think  now  you  talk  about  $15  milHon,  $15.1  million  in 
1993,  and  onlv  $8.5  million  in  1994. 

Now,  that  $8.5  million  is  compared  to  what?  Because  you  can  sit 
here  and  say,  "Well,  minorities  will  receive  $8.5  milHon,"  and  I  may 
jump  up  and  shout,  but  I  don't  know  whether  to  be  impressed  or 
depressed. 

Mr.  Spotila.  We  are  not  at  all  happy  with  the  performance  of 
our  lending  program  in  this  area.  But  let  me  try  to  address  what 
I  think  is  really  your  key  concern  here,  and  that  is,  what  are  you 
doing  about  it? 

Let  me  just  talk  for  a  moment  about  what  we  are  trying  to  do 
about  it. 

The  first  significant  problem  we  have  had,  particularly  in  connec- 
tion with  the  media  industry,  has  been  that  most  businesses  that 
have  tried  to  borrow  in  this  area  have  been  declared  ineligible  by 
determinations  made  by  our  lenders  in  our  field  office.  They  have 
been  ineligible  because  of  the  application  of  the  media  policy  or 
opinion  holder  rule.  It  has  eliminated  a  lot  of  potential  borrowers 
from  eligibility.  We  are  changing  that,  and  that  is  the  reason  we 
are  changing  that. 

The  second  problem  that  we  have  noted  is  that  many  of  our  busi- 
nesses, and  particularly  minority-owned  and  women-owned  busi- 
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nesses,  have  been  in  a  startup  phase  where  they  have  needed  start- 
up capital,  and  they  often  have  found  it  an  impediment  to  deal 
with  SBA  in  terms  of  documentation,  excessive  forms,  and  a  vari- 
ety of  other  kinds  of  things  that  introduce  expense  into  the  system. 

So,  what  we  have  tried  to  do  from  the  standpoint  of  capital,  num- 
ber one,  is  to  make  the  7(a)  loan  program  available  by  eliminating 
the  opinion  molder  rule,  and  to  look  at  loans  that  will  be  more  at- 
tractive to  startup  businesses.  So,  in  our  Low  Doc  area,  for  exam- 
ple, where  we  streamline  the  forms,  we  make  it  easier  to  work  with 
us  in  our  micro-loan  program,  in  a  series  of  initiatives  you  are 
probably  familiar  with,  we  are  trying  to  look  for  ways  to  improve. 

In  the  venture  capital  area,  which  is  very  important  for  anyone 
who  wants  to  move  into  the  media  or  telecommunications  industry, 
because  of  the  dollars  involved,  we  have  been  working  to  try  to  get 
that  program  in  a  position  where  it  can  offer  more  meaningful 
amounts  of  dollars  to  businesses,  small  businesses  that  want  to 
take  advantage  of  these  opportunities. 

I  am  not  suggesting  to  you  that  we  have  all  the  answers  or  that 
we  have  completed  this  process,  but  we  are  very  aware  that  the 
only  thing  that  really  counts  here  is  results.  We  are  not  really  try- 
ing to  just  mouth  words. 

Mr.  Fields.  That  is  what  I  am  concerned  about  this  morning.  In 
the  future,  because  you  probably  don't  have  those  numbers  with 
you,  but  I  often  ask  agencies  when  they  come  before  panels.  Don't 
just  give  us  half  of  the  numbers.  When  you  tell  me  that  $8.5  mil- 
lion is  being  spent,  being  loaned  to  minority  business,  tell  me  how 
that  relates  to  the  whole  picture. 

The  second  thing  is,  I  would  like  to  know  how  many  applications 
were  denied  versus  those  that  were  approved,  because  those  are 
very,  very  important  issues  that  we  need  to  know  about  in  order 
to  deal  with  the  whole  problem. 

Now,  let  me  just  give  you  some  statistics  that  you  are  very  famil- 
iar with  because  it  is  a  part  of  your  testimony.  This  really  gets  to 
the  crux  of  the  problem.  If  you  take  the  AM  stations  in  America, 
4,950  AM  stations,  of  that  4,950,  only  110  of  those  are  black.  That 
is  2.2  percent.  Many  people  give  the  whole  number,  which  is  3.5, 
but  the  1.3  percent  of  Hispanic,  and  then  two  of  those  are  Native 
Americans.  FM  stations  in  America,  4,920  FM  stations  in  America, 
and  only  71  of  them  are  black.  That  is  unconscionable.  Unaccept- 
able. TV  stations  in  America,  1,151,  and  only  19  of  those  are  black, 
1.7  percent.  I  can  go  on  and  on  and  on. 

We  can  talk  about  these  problems  all  day  and  all  night.  But  until 
we  take  some  aggressive  measures  in  addressing  these  problems  in 
a  progressive  and  in  a  very  meaningful  way,  we  are  going  to  con- 
tinue to  sit  here  and  you  are  going  to  be  on  that  side  of  this  table, 
and  I  am  going  to  be  on  this  side,  and  we  are  going  to  just  talk 
about  the  problem.  We  are  going  to  have  committee  meetings  after 
committee  meetings,  and  we  are  going  to  still  have  1.5  to  3.5  per- 
cent of  African-Americans  participating  because  they  can't  get  ac- 
cess to  capital. 

Mr.  Spotila.  I  agree  with  you.  Let  me  just  point  out,  all  of  those 
AM  stations,  all  of  those  FM  stations,  and  all  of  those  TV  stations 
were  previously  and,  as  of  today,  still  are  ineligible  to  borrow  under 
our  7(a)  program  because  of  our  media  policy  rule.  So,  none  of 
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those  minority-owned  stations  would  have  received  7(a)  loans.  That 
is  why  it  is  so  important  to  change  this  rule,  which  has  interfered 
with  our  ability  to  provide  assistance  to  them. 

Mr.  Fields.  The  rule  has  been  in  existence  since  before  I  got  into 
Congress.  So,  it  is  not  new  news  to  you  and  it  is  not  new  news  to 
me. 

The  rule  should  have  been  changed  a  long  time  ago.  I  appreciate 
the  department  taking  an  aggressive  stand  today  to  change  the 
rule.  We  have  got  to  provide  better  access  to  all  Americans  as  re- 
lates to  the  broadcast  industry  and  capital. 

Lastly,  Mr.  Chairman,  because  I  know  my  time  is  limited,  Mr. 
Irving,  the  Chairman  made  mention  of  different  ways  of  making 
sure  that  minorities  get  procurement  opportunities  through  Federal 
agencies.  You  made  some  statement  about  minority  set-asides. 
What  is  your  opinion  of  minority  set-asides? 

Mr.  Irving.  I  believe  personally  that  minority  set-asides  can  be 
a  very  helpful  tool.  I  also  know  there  are  some  questions  in  the 
court,  and  I  am  concerned  about  whether  or  not  the  questions  in 
the  court  and  the  possibility  of  an  overturn  of  a  setaside  schematic 
may  in  fact  hinder  the  ability  for  minorities  to  participate  in  PCS 
and  some  of  the  other  things  the  FCC  is  going  forward  with.  I  also 
think  it  is  just  one  of  several  tools  that  the  FCC  and  other  Federal 
agencies  have  to  look  at  in  terms  of  ensuring  access  to  capital. 

If  all  the  FCC  did  was  minority  set-asides,  it  would  probably  not 
be  sufficient  to  ensure  that  minorities  not  only  have  the  ability  to 
participate  in  PCS  but  have  adequate  capital  to  go  forward. 

This  administration  wants  minorities  to  not  just  get  the  licenses, 
but  succeed.  Congressman,  one  of  the  things  about  PCS,  it  is  an 
incredibly  capital-intensive  industry.  You  first  have  to  bid  for  the 
license  against  the  big  boys.  Then  after  you  get  the  license,  you 
have  to  clear  off  that  spectrum.  There  are  existing  microwave  users 
you  have  to  buy  out. 

So,  you  need  capital  to  do  that.  Then  the  cost  of  constructing  that 
particular  technology  is  going  to  be  prohibitively  expensive.  There 
is  a  lot — if  you  just  give  the  set-aside  but  don't  do  something  to 
make  sure  minorities  have  access  to  capital  to  do  the  other  two- 
thirds  of  the  job,  you  haven't  done  enough. 

Mr.  Fields.  I  thank  the  gentleman. 

I  thought  that  was  your  view,  but  I  just  wanted  to  make  abso- 
lutely sure. 

Mr.  Chairman,  if  I  may,  this  is  the  very  last. 

Mr.  Irving.  Congressman,  one  thing.  That  view  is  my  personal 
view.  The  administration  has  not  taken  a  full — let  me  say  this — 
Vice  President  Gore,  Secretary  Brown  have  been  very  involved  in 
everything  we  do  here.  I  just  don't  want  to  get  out  in  front  of  my 
principals.  We  all  know  where  Secretary  Brown  stands  and  Vice 
President  Gore  stands. 

Mr.  Fields.  I  understand.  Thank  you  very  much.  Mr.  Spotila,  I 
apologize  if  I  mispronounce  your  name,  Mr.  Under  Secretary.  Let 
me — on  page  5,  again,  of  your  testimony,  you  stated  SBA  has  also 
been  making  physical  injury  disaster  loans  to  media  concerns  and 
academic  schools  since  1953. 

What  is  the  definition  of  academic  schools? 
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Mr.  Spotila.  For  this  purpose,  I  think  it  has  been  any  school 
that  is  a  private  business,  a  small  business,  that  offers  lessons  of 
any  kind,  teaching  of  any  kind.  I  don't  know  that  I  can  be 
specific 

Mr.  Fields.  Would  public  schools  be  inclusive? 

Mr.  Spotila.  Typically  not.  These  are  only  small  businesses  we 
are  talking  about,  I  believe.  I  would  be  happy  to  clarify  that.  The 
disaster  area 

Mr.  Fields.  You  went  into  great  detail  with  the  disaster  area, 
but  you  gave  nothing  as  relates  to  academic  schools.  I  just  wanted 
to  know,  relevant  to  whether  we  were  talking  about  public  schools, 
or  just  broadcast  schools. 

Mr.  Spotila.  The  distinction  I  was  making  was  contrasting  voca- 
tional or  technical  schools.  This  might  be  a  school  that  taught  some 
other  form  of  knowledge,  if  you  will. 

Mr.  Fields.  Why  don't  you  give  me  a  list.  If  I  may,  Mr.  Chair- 
man, I  would  like  to  have  a  list  of  all  of  the  schools  that  have  bene- 
fited from  this  academic  schools  program. 

Mr.  Spotila.  Sure.  I  would  be  happy  to  submit  any  answers  to 
any  questions  that  you  would  have.  We  would  be  happy  to  supply 
that  information. 

[The  information  may  be  found  in  the  appendix.] 

Mr.  Fields.  Thank  you,  Mr.  Chairman. 

Chairman  Mfume.  Thank  you  very  much,  Mr.  Fields. 

Mr.  Irving,  let  me  go  bacK  to  this  narrow  focus  that  I  have  on 
PCSs.  I  say  that  because  that  is  getting  ready  to  get  away  from  us. 
That  horse  is  almost  out  of  the  barn.  While  I  agree  with  you  that 
there  is  a  lot  of  other  interest  in  hardware  and  software  and  inter- 
national opportunities,  once  that  door  closes,  it  is  closed.  So,  that 
is  why  I  am  going  back  to  that.  I  beg  your  indulgence. 

Given  your  significant  experience  with  these  issues  that  you  have 
taken  time  to  outline  a  moment  ago,  if  you  and  the  department  had 
to  craft  a  rule  for  participation  by  designated  entities  in  PCS,  can 
you  tell  this  subcommittee  then  what  in  fact  that  would  include? 

Mr.  Irving.  I  am  certain  that  it  would  include  installment  pay- 
ments. I  am  certain  it  would  include  bidding  credits.  I  am  certain 
it  would  include  tax  certificates.  I  am  certain  it  would  include  sig- 
nificant anti-trafficking  situations  so  you  don't  have  fronts.  I  could 
not  tell  you  definitively  whether  or  not — it  would  likely  include  set- 
asides.  I  don't  know  the  specifics  of  what  the  set-asides  would  be. 

One  other  thing  we  would  probably  do  differently  that  I  would 
suggest  we  do  additionally,  and  that  the  administration  is  on 
record  we  should  do  differently,  the  size  of  the  areas  is  of  concern 
to  me.  What  the  FCC  has  done  is  create  51  MTA's  with  two  blocks 
of  spectrum.  There  is  another  block  of  492  BTAs.  They  are  about 
one-tenth  the  size  of  the  MTAs. 

I  think  it  is  difficult  given  the  economies  of  scale  for  somebody 
who  has  three  or  four  BTAs  to  compete  in  a  market  area  with 
someone  who  has  two  or  more  other  providers  in  that  marketplace. 
I  think  if  the  areas  were  of  the  same  size,  it  might  be  easier  for 
minorities  to  participate,  I  don't  know,  given  the  cost  of  MTAs. 

If  we  would  come  out  with  defined  regions,  we  would  make  all 
of  them  economic  areas.  That  was  in  our  proposal  last  year.  Be- 
cause MTAs  by  themselves  are  so  huge,  they  will  cost  so  much  to 
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construct,  but  BTAs  lose  the  ability  to  do  the  economies  of  scale. 
I  think  you  have  to  look  at  a  mix  and  match.  There  are  econometric 
models,  tens  of  millions  of  dollars,  and  I  don't  know  what  the  right 
answer  is. 

We  definitely  share  your  concerns.  I  think  Chairman  Hundt  and 
his  four  colleagues  are  trying  hard.  I  have  talked  to  the  new  Com- 
missioners directly.  They  all  want  to  make  sure  that  minorities 
have  licenses,  but  5  or  10  years  from  now  they  are  holding  those 
licenses. 

Too  often  we  have  seen  opportunities  for  minorities.  We  get  in 
at  the  front  door,  one  or  two  minorities  benefit  by  flipping  that  li- 
cense over  to  a  majority  stakeholder,  and  we  don't  want  that  to 
happen.  It  has  got  to  be  crafted  in  a  way  so  that  minorities  hold 
onto  these  licenses  to  empower  the  community  5  or  10  years  later. 

Chairman  Mfume.  That  leads  me  to  my  next  question,  whether 
or  not  you  are  communicating,  in  your  role  as  Assistant  Secretary 
of  Commerce  for  Communications  and  Information,  with  the  Fed- 
eral Communications  Commission. 

Mr.  Irving.  Daily. 

Chairman  Mfume.  And  are  they  listening  and  hearing? 

Mr.  Irving.  I  believe  they  are,  sir. 

Chairman  Mfume.  Are  you  making  suggestions  as  part  of  your 
communication  also? 

Mr.  Irving.  I  am  working  on  two  different  levels.  I  am  working 
with  the  administration,  0MB,  the  Vice  President,  and  Secretary 
Brown,  trying  to  get  their  input  into  this,  because  this  is  such  an 
important  national  issue  that  they  care  about  deeply,  and  I  am  also 
working  directly  with  Chairman  Hundt  and  his  staff,  my  staff,  Jo- 
anne Anderson,  the  other  people  in  my  policy  shop,  Ellen  Bloom, 
who  does  congressional  affairs.  We  are  all  working  together. 

I  also  talk  with  Members  of  Congress  on  what  their  intent  was, 
what  we  need  to  do.  This  is  a  key  issue  for  a  lot  of  different  parties. 
We  are  doing  everything  we  can  to  give  constructive  input  into  the 
commission  process. 

Chairman  Mfume.  Tell  the  subcommittee,  if  you  will,  for  the 
record,  what  is  Telecap?  I  hear  a  lot  about  it.  It  is  in  your  pro- 
nouncements, statements  by  the  Secretary  and  the  administration. 
I  am  still  a  little  lost  right  now. 

Mr.  Irving.  Telecap  is  our  effort  to  ensure  that  minorities  have 
more  information  on  telecommunications  opportunities.  We  assist 
in  training.  We  also,  as  part — it  is  part  of  a  larger  MTDP  project. 
We  have  ComTrain,  Telecap,  all  of  those  projects  are  geared  to  one 
thing,  bringing  information  into  the  Federal  Government  on  the 
minority  community,  getting  information  out,  providing  training. 

One  of  the  problems  that  Dr.  Anderson  has  been  working  on  for 
several  months  is  trying  to  broaden  what  we  are  doing  with  regard 
to  our  own  internal  processes.  We  have  been  focusing  on  broadcast- 
ing. That  is  one  technology.  We  have  got  to  focus  a  lot  more  on 
these  newer  technologies.  Telecap,  under  a  proposal  she  put  before 
me  recently,  certainly  we  would  like  to  try  funding  to  expand  it, 
to  get  into  some  of  the  newer  technologies. 

Chairman  Mp^ume.  Tell  me  exactly  what  Telecap  does. 

Mr.  Irving.  So  that  I  don't  misspeak 

Chairman  Mfume.  So  that  I  understand. 
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Mr.  Irving.  I  want  to  bring  in  Dr.  Anderson. 

Chairman  Mfume.  Dr.  Anderson,  would  you  come  to  the  micro- 
phone and  properly  identify  yourself  for  the  record? 

Ms.  Anderson.  Well,  this  is  an  interesting  change  of  events.  I 
am  Joanne  Anderson.  I  am  Director  of  the  Minority  Telecommuni- 
cations Development  Program.  Telecap  is  our  study  on  capital  de- 
velopment. 

The  reason  we  are  looking  at  capital  development  is  because  we 
know  there  is  not  enough  capital  for  any  phase  of  business  in  tele- 
communications, whether  it  is  startup,  whether  it  is  growth,  or 
whether  it  is  mature  capital.  We  are  trying  to  come  up  with  some 
new  models  to  contribute  to  the  discussion  on  capital  formation. 

Chairman  Mfume.  And  have  you  come  up  with  some  models  yet? 

Ms.  Anderson.  We  actually  have  two  draft  models  that  1  would 
prefer  not  to  talk  about  at  this  point,  but  we  are  looking  at  some 
other  models,  too. 

Chairman  Mfume.  Could  you  at  least  talk  about  when  you  an- 
ticipate those  models  which  are  in  draft  form  now  to  be  formally 
presented  and  perhaps  even  adopted? 

Ms.  Anderson.  I  won't  expect  for  them  to  be  adopted.  What  we 
are  going  to  do  is  come  up  with  models  that  will  look  at  different 
techniques  that  will  be  used  to  increase  the  sources  of  capital  that 
will  be  available.  We  expect  a  report  to  come  out  in  the  fall.  When 
this  report  comes  out,  we  will  have  a  series  of  workshops  across  the 
country  to  make  this  available  to  everyone. 

Chairman  Mfume.  OK  Thank  you  very  much.  I  needed  clarifica- 
tion on  that.  I  have  heard  it  over  and  over  and  over  again  and 
didn't  know  what  it  was,  what  it  did,  what  it  looked  like,  or  where 
it  came  from.  So,  I  do  appreciate  that. 

Mr.  Irving.  I  am  glad  she  told  us  we  do  have  models.  But  it  is 
very  important  to  us  that  we  get  that  information  out  to  the  minor- 
ity community  as  expeditiously  as  possible.  I  restate  our  commit- 
ment to  get  it  out  hopefully  even  before  the  fall. 

Chairman  Mfume.  Those  bells  indicate  that  there  is  a  vote  on. 
Unless  there  are  other  members  of  the  subcommittee  with  ques- 
tions, hearing  none,  the  Chair  would  like  to  thank  the  panelists 
who  have  come  before  us,  to  remind  those  who  are  here  as  part  of 
the  audience  that  we  are  expecting  the  testimony  of  Representative 
Cardiss  Collins.  We  will  do  that  after  we  are  recessed  for  about  10 
or  15  minutes. 

Thank  you  very  much. 

[Recess.] 

Chairman  Mfume.  The  Chair  is  going  to  ask  those  Members  in 
the  outer  area  near  the  door  if  you  would  please  clear  away  so  that 
persons  might  come  in  and  be  seated.  We  would  like  to  continue. 

We  are  still  hoping  to  have  Representative  Collins  before  this 
subcommittee,  and  until  that  time,  at  least,  the  Chair  would  like 
to  move  on  and  call  forth  the  next  panel. 

Mr.  Timothy  Bates,  Professor  of  the  Woodrow  Wilson  Inter- 
national Center  for  Scholars;  Ms.  Margaret  Brown,  senior  vice 
president,  Cook  Inlet  Region,  Inc.;  and  Herb  Wilkins,  managing 
general  partner  of  Syncom. 

Thank  you  very  much. 

Ms.  Brown,  why  don't  we  begin  with  you. 
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TESTIMONY  OF  MARGARET  BROWN,  SENIOR  VICE  PRESIDENT, 
COOK  INLET  REGION,  INC. 

Ms.  Brown.  Mr.  Chairman  and  members  of  the  subcommittee, 
thank  you  for  inviting  my  testimony  today. 

My  name  is  Margaret  Brown.  I  am  a  senior  vice  president  of 
Cook  Inlet  Region,  Inc.,  which  we  often  refer  to  as  CIRI.  I  have 
been  with  CIRI  for  18  years.  I  am  an  Alaska  native,  a  shareholder 
of  CIRI.  I  am  of  Yupik  Eskimo  descent.  I  was  born  in  a  tiny  village 
called  Takotna  in  the  interior  of  Alaska  near  the  banks  of  the 
Kuskokwim  River. 

On  behalf  of  the  our  6,700  Native  Alaskan  shareholders,  I  am 
honored  to  present  our  views  on  the  minority  preference  programs 
to  be  administered  by  the  FCC  as  it  awards  telecommunications  li- 
censes through  competitive  bidding. 

In  my  testimony  today  I  will  describe  CIRI  and  its  shareholders, 
and  why  the  minority  preferences  really  mandated  by  Congress  are 
vital  to  us  and  to  other  businesses  owned  by  minorities  if  we  are 
to  have  an  opportunity  to  realize  some  of  the  promises  in  the  tele- 
communications industry. 

But  first,  some  history.  Congress  passed  the  Alaska  Native 
Claims  Settlement  Act  in  1971  to  address  two  realities:  Alaska  na- 
tives suffer  grave  social  and  economic  hardships  because  of  the  dis- 
ruption and  dismantlement  of  their  land,  culture  and  life-style;  and 
Alaska  natives  had  demonstrated  legitimate  and  equitable  claim  to 
many  of  the  lands  in  Alaska. 

The  terms  of  the  settlement  were  novel,  even  radical  compared 
to  past  U.S.  and  Native  American  treaties  and  relations.  Rather 
than  form  a  system  of  reservations  to  remove  native  people  from 
the  mainstream  of  society,  Congress  directed  that  Alaska  native 
corporations  be  established  and  that  they  be  owned  solely  by  native 
people.  These  corporations  had  two  missions:  To  earn  profits  for 
dividend,  and  attend  to  the  social  and  cultural  needs  of  their  share- 
holders. 

Instead  of  being  outside  the  economic  mainstream  of  America, 
Alaska  natives  were  to  be  a  part  of  it.  The  Settlement  Act  has 
helped  Alaska  natives  but  it  has  not  reversed  the  effects  of  more 
than  200  years  of  disadvantage  and  discrimination. 

We  very  strongly  support  the  FCC's  efforts  to  bring  Native  Amer- 
icans and  their  organizations,  indeed  all  minoritv  people,  into  the 
telecommunications  age.  But  we  do  not  believe  tnat  the  FCC  poli- 
cies, at  least  as  they  are  proposed  so  far,  will  have  much  impact 
in  increasing  minority  and  disadvantaged  participation. 

Finding  a  place  on  the  national  information  superhighway  will  be 
very  difficult,  particularly  for  minority  enterprises  like  CIRI.  Many, 
including  the  FCC,  have  recognized  that  telecommunications  oper- 
ations are  highly  capital  intensive,  which  makes  competing  for  val- 
uable Federal  licenses  against  entrenched  conglomerates  especially 
difficult.  Those  corporations  frequently  have  markedly  greater  re- 
sources than  less  established  enterprises,  and  they  are  able  to  link 
those  resources  with  their  industry  expertise  to  dominate  a  particu- 
lar market  or  a  newly  offered  service. 

That  dominance  is  likely  to  continue  with  the  advent  of  competi- 
tive bidding  for  telecommunications  licenses.  Congress  recognized 
this  reality  when  it  directed  the  FCC  to  consider  a  variety  of  meas- 
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ures  to  ensure  that  designated  entities  are  given  the  opportunity 
to  participate  in  the  competitive  bidding  process. 

CIRI  applauds  Congress'  efforts  to  see  that  the  emerging  tele- 
communications opportunity  is  open  to  all  at  the  ground  level,  but 
is  concerned  about  the  proposed  rules  to  implement  Public  Law 
103-66. 

From  CIRI's  viewpoint  as  a  designated  entity,  as  defined  by  the 
FCC,  we  have  urged  the  FCC  to  approach  the  issue  of  preferential 
measures  with  caution  in  order  that  they  withstand  scrutiny  and 
that  they  produce  the  results  truly  intended  by  Congress.  Most  ba- 
sically, the  FCC's  approach  to  designated  entities  set  forth  in  the 
commission's  second  report  and  order  is  too  broad. 

As  CIRI  noted  in  its  reply  comments  to  the  FCC,  the  FCC  should 
supplement  its  existing  eligibility  requirements  by  limiting  pref- 
erential measures  to  businesses  owned  by  those  who  are  disadvan- 
taged. 

When  Congress  declared  that  small  businesses  and  busmesses 
owned  by  minorities  and  women  should  be  assured  meaningful  par- 
ticipation in  spectrum-based  services,  the  goal  was  to  ensure  the 
participation  of  groups  that  are  disadvantaged  by  the  presence  of 
unique  barriers  to  their  participation  in  the  telecommunications  in- 
dustry. 

However,  the  current  approach  would  allow  two  of  the  largest 
media  companies  in  the  Nation  with  assets  valued  in  billions  of 
dollars  to  be  awarded  special  preferences  at  auction  simply  because 
they  are  owned  and  controlled  by  women. 

Do  these  companies  require  special  assistance?  Was  that  the  in- 
tent of  Congress?  Whether  the  proposed  rule  exceeds  constitutional 
guidelines  is  a  complex  question  and  one  that  CIRI  does  not  at- 
tempt to  answer  today. 

However,  CIRI  has  one  practical  observation.  In  creating  a  pref- 
erence program  that  applies  roughly  to  60  percent  of  the  popu- 
lation, the  FCC  has  failed  to  narrowly  tailor  the  benefits  of  the  pro- 
gram to  avoid  substantial  and  prolonged  constitutional  litigation. 
While  the  FCC's  Program  might  ultimately  prevail,  the  intervening 
litigation  will  threaten  preferences  and  the  auction  process. 

CIRI  has  proposed  a  solution  that  goes  to  the  heart  of  the  con- 
gressional intent.  The  FCC  should  adopt  preferences  to  benefit 
those  groups  that  are  disadvantaged.  That  preference  should  not  be 
given  solely  on  the  basis  of  race  or  gender  or  size.  Rather,  a  pref- 
erence should  be  given  to  an  entity  that  could  demonstrate  that  it 
was  disadvantaged. 

In  that  way,  the  grant  of  a  preference  would  comport  with  the 
intent  of  Congress  while  limiting  assistance  to  those  entities  that 
truly  need  an  enhanced  opportunity  in  order  to  participate. 

Specifically,  CIRI  has  urged  the  FCC  to  employ  the  standards  al- 
ready established  by  the  Small  Business  Administration  in  deter- 
mining whether  a  business  is  disadvantaged  for  the  purposes  of  ad- 
mission to  the  SBA  minority  small  business  and  capital  ownership 
development  program,  which  is  otherwise  known  as  the  8(a)  Pro- 
gram. These  existing  disadvantaged  standards  are  known  and  thor- 
oughly tested  by  the  courts. 
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Our  second  point  today  is  that  once  a  designated  entity  passes 
the  disadvantaged  test,  it  must  be  eligible  for  all  the  preferences 
enumerated  by  Congress. 

Congress  directed  the  FCC  to  consider  bigger  credits,  tax  certifi- 
cates, and  government  financing  as  mechanisms  to  facilitate  par- 
ticipation by  designated  entities  in  the  programs.  However,  the 
FCC  should  not  arbitrarily  deny  preferences  to  entities  that  meet 
the  eligibility  requirements. 

For  example,  the  FCC  recently  adopted  designated  entity  pref- 
erence rules  to  be  applied  in  competitive  bidding  for  narrowband 
personal  communications  services.  Notwithstanding  the  plain  in- 
tent of  Congress  to  afford  preferences  to  each  of  the  entities  des- 
ignated in  the  Budget  Act,  the  commission  limited  the  availability 
of  installment  payment  plans  to  small  businesses  bidding  for  small 
spectrum  blocks. 

Limitations  of  this  type  are  troublesome  to  CIRI  because  of  the 
unintended  results.  For  instance,  this  limitation  means  that  minor- 
ity-owned businesses  that  lack  access  to  capital  but  cannot  fit  with- 
in the  FCC's  definition  of  small  business  will  be  denied  access  to 
government  financing. 

Moreover,  small  minority-owned  businesses  will  be  offered  an  in- 
stallment payment  option  only  when  they  bid  on 

Chairman  Mfume.  Ms.  Brown,  let  me  interrupt  you  for  just  a 
moment.  I  am  going  to  ask  if  you  could  begin  to  summarize.  We 
indicated  at  the  beginning  of  the  hearing  that  we  would  be  operat- 
ing under  a  5-minute  rule  because  of  time  constraints.  While  we 
appreciate  your  testimony,  if  you  could  summarize  for  the  sub- 
committee, we  will  make  sure  that  the  full  testimony  is  part  of  the 
official  record. 

Ms.  Brown.  I  would  be  happv  to. 

The  third  point  that  I  would  just  only  briefly  mention  is  that 
CIRI  has  urged  the  commission  to  establish  stringent  anti-sham  re- 
quirements which  would  provide  that  ownership  and  actual  control 
be  demonstrated  and  certified  and  that  penalties  be  established  for 
misrepresentations  to  the  FCC. 

We  have  set  out  these  suggested  requirements  in  our  written 
submission.  We  feel  they  would  be  relatively  simple  to  administer. 

In  conclusion,  CIRI  supports  the  efforts  of  Congress  and  the  FCC 
to  enact  and  implement  processes  that  allow  historically 
underrepresented  groups  such  as  CIRI  to  participate  at  the  ground 
level  in  the  emerging  telecommunications  business.  CIRI  is  in  large 
part  a  creature  of  congressional  intent,  having  been  mandated  into 
existence  by  an  act  of  Congress. 

We  have  also  had  firsthand  experience  in  the  nearly  23  years 
since  the  Native  Claims  Settlement  Act  was  passed  dealing  with 
the  difficulties  of  implementing  congressional  intention  so  they  ac- 
tually produce  the  desired  result. 

It  is  from  this  vantage  point  we  express  concern  over  the  upcom- 
ing FCC  decisions  implementing  Public  Law  103-66.  Congress  di- 
rected the  FCC  to  ensure  that  minorities  which  have  been  grossly 
underrepresented  in  the  telecommunications  industry  are  able  to 
share  in  this  national  spectrum  resource.  CIRI  urges  this  sub- 
committee to  see  that  the  congressional  directive  is  fulfilled. 

Thank  you. 
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[Ms.  Brown's  statement  may  be  found  in  the  appendix.] 
Chairman  Mfumk.  Thank  you  very  much. 
Mr.  Bates. 

TESTIMONY  OF  TIMOTHY  BATES,  PROFESSOR, 
WOODROW  WILSON  INTERNATIONAL  CEN- 
TER FOR  SCHOLARS 

Mr.  Bates.  Mr.  Chairman,  members  of  the  subcommittee,  ladies 
and  gentlemen,  my  work  for  the  last  7  years  has  focused  heavily 
on  assisting  the  U.S.  Bureau  of  the  Census  in  developing  highly  so- 
phisticated databases  describing  the  Nation's  minority  business 
community.  In  the  course  of  my  studies,  I  have  looked  extensively 
at  the  issue  of  financial  barriers  that  block  minority-owned  busi- 
nesses from  broad  participation  in  capital  intensive  businesses. 

Envision  the  following:  Two  entrepreneurs  starting  businesses. 
Both  are  college  graduates.  Both  are  40  years  old.  Both  have  18 
years  of  managerial  experience.  Both  are  investing  $50,000  of  their 
own  money  into  their  business  startup. 

One  of  these  individuals  is  African- American,  and  the  other  is 
white.  Are  these  two  individuals  treated  equally  by  the  commercial 
banking  system? 

Not  even  close,  no.  The  differential  is  wide  and  striking.  Control- 
ling for  characteristics  such  as  age,  work  experience,  gender,  edu- 
cational background,  what  sort  of  amount  of  loan  dollars  does  the 
average  African-American  business  owner — what  is  the  loan  dollar 
received  per  dollar  of  owner  equity  investment?  Per  dollar  of  owner 
equity  investment,  while  the  white  business  owner  controlling  for 
these  characteristics  receives  $1.85,  the  black  business  owner  re- 
ceives $1.16. 

Looking  solely  at  firms  that  do  have  access  to  borrowed  funds, 
which  would  be  the  stronger  firms  in  the  minority  business  commu- 
nity, the  average  startup  white  firm  that  uses  borrowed  capital 
starts  out  with  over  $70,000  in  capitalization.  The  average  black 
business  borrower  starts  out  with  $32,800,  less  than  half  that 
amount. 

In  terms  of  who  provides  this  debt  capital  nationwide  to  the 
small  business  community,  financial  institutions  provide  more  debt 
capital  than  all  other  sources  combined. 

Mr.  Bates.  About  65  percent  of  the  white  business  startups  uti- 
lize bank  credit;  55  percent  of  the  black  business  startups  utilize 
bank  credit.  Now,  many  of  these  loans  that  banks  extend  to  young 
businesses  are  not  actually  formally  business  loans.  Many  are  per- 
sonal loans,  overdraft  accounts,  home  equity  loans,  even  credit 
cards.  When  one  looks  solely  at  the  loan  amounts  extended  by  com- 
mercial banks  to  the  business  startups  in  the  census  data,  that  are 
represented  in  the  census  data,  the  bank  loan  recipients,  average 
bank  loan  for  white  business  startup,  $55,800,  black  business  start- 
up, $25,700. 

So,  overall,  it  turns  out  that  access  to  capital,  even  when  it  is 
available,  translates  for  the  black  business  borrower  and  minority 
businesses  more  generally,  it  translates  into  using  sources  of  credit 
such  as  consumer  loans,  home  equity  loans,  generally  smaller, 
more  expensive  forms  of  credit,   while  the  nonminority  business 
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community  relies  much  more  heavily  on  regular  small  business 
loans. 

The  black  business  borrowers  in  particular  are  coming  up  short 
and  there  are  actually  three  reasons  for  this.  The  average  black 
business  owner  has  less  equity  to  invest  at  startup  than  the  aver- 
age white  business  owner.  For  each  dollar  of  equity,  the  average 
black  business  owner  receives  fewer  dollars  of  debt,  and  then  when 
we  look  at  the  other  sources  of  capital  utilized  to  launch  business 
startups  and  to  propel  small  business,  the  other  two  major  sources 
of  debt  are  family  and  friends. 

The  problem  of  low  equity  is  rooted  in  low  household  wealth. 
Looking  at  household  wealth,  one  finds  that  particularly  in  capital- 
intensive  industries,  individuals  entering  capital  intensive  indus- 
tries, starting  capital  intensive  industries,  very  frequently  have 
personal  net  worth  in  excess  of  $100,000. 

Now,  figuring  out  the  proportion  of  African-American  households 
nationwide  that  have  marketable  personal  net  assets  exceeding 
$100,000,  my  studies  indicate  that  this  is  4.2  percent  of  African- 
American  households.  Within  the  nonminority  community,  over  22 
percent  of  households  have  net  personal  marketable  assets  in  ex- 
cess of  $100,000. 

This  paucity  of  household  wealth  within  the  black  community 
means  that  family  and  ft-iends  tend  to  be  less  of  an  accessible 
source  of  back-up  debt,  and  combined  with  the  fact  that  the  lower 
equity  is  matched  with  a  lesser  ability  to  leverage  when  one  does 
borrow  from  financial  institutions,  it  adds  up  to  a  situation  where 
the  black  business  borrower,  both  at  startup  and  at  early  stages  of 
business  development,  is  going  to  be  at  a  substantial  disadvantage. 
The  substantial  disadvantage  translates,  in  fact,  into  less  entry 
into  capital  intensive  businesses  across  the  board  and,  number  two, 
starting  of  overly  small  firms  that  are  inadequately  capitalized.  In- 
adequate capitalization  at  startup  often  translates  into  a  higher 
rate  of  business  failure. 

In  summary,  all  three  major  debt  sources — ^financial  institutions, 
family  and  friends — are  going  to  provide  more  credit  to  the 
nonminority  owner  than  to  the  black  business  owner,  and  the  same 
situation  actually  applies  to  venture  capital.  Both  are  a  portrait  of 
less  access,  and  controlling  for  borrower  characteristics  or  investor 
characteristics,  less  venture  capital  is  accessed. 

Now,  when  it  comes  to  the  types  of  businesses  where  financial 
capital  constraints  are  most  binding,  of  course  it  is  the  capital-in- 
tensive businesses  where  financial  capital  constraints  are  going  to 
lessen  minority  business  representation.  Now,  in  terms  of  the  small 
business  community,  the  main  single  area  where  there  is  substan- 
tial minority  representation  that  is  highly  capital  intensive  is  dura- 
ble goods  manufacturing. 

In  durable  goods  manufacturing,  minority  representation  in  Afri- 
can-American representation  specifically  is  much  lower  than  in 
other  fields.  Looking  at  communications,  I  tried  to  calculate  similar 
estimates,  but  I  am  dealing  with  databases.  I  have  to  have  data  be- 
fore I  can  generate  statistics,  and  I  was  unable  to  even  come  up 
with  meaningful  statistics  because  of  the  paucity  of  minority-owned 
businesses  in  the  communications  area  in  the  Nation's  small  busi- 
ness databases. 
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So,  minority  representation  and  capital-intensive  emerging  in- 
dustries is,  a,in  the  absence  of  some  sort  of  specific  government 
intervention,  going  to  continue  to  be  low  in  the  future  as  it  has 
been  in  the  past.  Minorities  generally,  and  African -Americans  spe- 
cifically, are  largely  shut  out  by  financial  capital  barriers  that  tend 
to  skew  self-employment  patterns  toward  the  less  capital-intensive 
predominantly  service  industries. 

Thank  you. 

[Mr.  Bates'  statement  may  be  found  in  the  appendix.] 

Chairman  Mfume.  Thank  you  very  much,  Mr.  Bates. 

As  I  indicated  before,  what  we  are  trying  to  do  here  this  morning 
is  to  establish  for  the  first  time  a  real  and  meaningful  record  that 
Mr.  Hundt,  who  is  no  longer  with  us,  referred  to  as  something  that 
would  be  an  invaluable  tool,  so  we  appreciate  your  testimony,  your 
testimony,  Ms.  Brown.  Mr.  Wilkins,  we  will  turn  to  you  and  ask 
you  to  begin  and  keep  in  mind  the  constraints  that  we  are  working 
under. 

TESTIMONY  OF  HERBERT  P.  WILKINS,  SR.,  MANAGING 
GENERAL  PARTNER,  SYNCOM,  INC. 

Mr.  Wilkins.  Thank  you,  Mr.  Chairman. 

My  name  is  Herbert  Wilkins,  and  I  am  Managing  General  Part- 
ner of  the  Syncom  group  of  venture  capital  companies.  The  Syncom 
Venture  Capital  Funds  are  minority  owned  and  were  formed  ini- 
tially in  1977.  Since  then  we  have  accumulated  roughly  $63  million 
of  capital  under  management.  Since  1977  we  have  financed  over  82 
communications  deals  that  are  owned,  most  of  them,  by  minorities. 
Today  we  have  34  active  deals  in  our  portfolio. 

Our  deals  cover  radio,  cable,  television,  cellular,  MMDS  and  the 
like.  We  have  been  involved  during  this  period  of  time  in  the  fi- 
nancing of  cable  systems.  In  Los  Angeles,  we  presently  have  invest- 
ments in  the  systems  serving  Boyle  Heights  in  the  city  of  Los  An- 
geles, East  Los  Angeles,  El  Monte,  the  city  of  Southgate. 

We  have  under  contract  a  cable  system  which  serves  several  dif- 
ferent communities,  including  Hacienda  Heights  and  a  host  of  oth- 
ers in  the  L.A.  area.  In  the  aggregate  when  we  complete  that  deal, 
we  will  have  roughly  72,000  cable  subscribers  in  the  L.A.  market. 

We  have  also  been  involved  in  the  construction  of  KBLE  in  Co- 
lumbus, Ohio,  Seattle,  Washington  cable  franchise,  the  city  of  New- 
ark, Connection  TV  which  we  recently  got  out  of  when  it  was  sold 
to  Cablevision  a  year  ago  this  past  April.  We  have  been  involved 
in  system  construction  in  Albuquerque,  New  Mexico,  east  Cleve- 
land, Ohio.  We  presently  own  a  significant  investment  along  with 
a  minority  group  in  Chicago,  in  south  Chicago,  Cable  TV  Company, 
a  system  which  has  presently  220,000  cable  subscribers  where  the 
local  minority  group  owns  10  percent  of  that  system. 

We  are  an  investor  in  Washington,  in  the  DC  cable  TV  fi-anchise. 
In  New  York  City  one  of  our  companies.  Urban  Transport  Corpora- 
tion, in  December  was  awarded  a  wire  line  broadband  franchise  for 
all  five  boroughs  of  the  city  of  New  York. 

In  addition  to  financing  traditional  licensed  communications  con- 
cerns, we  have  financed  other  companies  such  as  BET,  Emerge 
Magazine  and  the  list  goes  on  and  on  and  on. 
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In  cellular,  we  recently  sold  our  cellular  company  Radiophone 
Corporation  to  TDS  in  a  stock-for-stock  merger  and  that  occurred 
roughly  a  year  ago  this  May.  We  originally  participated  in  the  ini- 
tial cellular  licensing  process.  When  the  cellular  industry  began,  we 
formed  a  company  called  Stellar.  Stellar  had  as  its  initial  investors 
North  Carolina  Mutual  Insurance  Company,  Percy  Sutton,  Reagan 
Henry,  and  a  host  of  other  minorities. 

We  ended  up  as  a  participant  through  that  company  owning  29 
percent  with  our  group,  which  was  a  joint  venture  with  Rapid 
American  and  Western  Union,  29  percent  of  Detroit  Cellular  Tele- 
phone Company,  which  was  sold  in  1987  to  Pacific  Telisis.  So,  we 
have  had  a  long  experience  in  financing  communications  concerns 
owned  by  minorities. 

Of  the  77  or  so  FM  stations  and  120-odd  AM  radio  stations  which 
are  black  owned,  we  have  probably  financed  a  little  over  a  third  of 
those.  We  have  investments  in,  you  are  probably  familiar  if  you  lis- 
ten to  the  radio  here  in  Washington  with  magic,  WMMJ,  if  you  are 
in  Baltimore,  WWIN  and  WERQ,  if  you  are  in  L.A.  you  listen  to 
La  Maquina,  which  is  a  new  FM  station  KMQA,  Spanish  language, 
we  helped  finance  that  station  on  the  air  last  October,  also  along 
with  stations  in  Houston. 

Nevertheless,  we  have  done  this  with  very  little  capital  and  a 
tremendous  amount  of  talent.  What  the  minority  community  pos- 
sesses in  this  country,  both  black  and  Hispanic,  is  a  phenomenal 
amount  of  really  well-trained,  highly  motivated  talent.  Capital  is 
not  always  essential  when  you  have  that  kind  of  talent.  That  has 
been  our  experience. 

But  what  you  do  need  is  opportunity,  and  without  opportunity 
talent  can't  be  employed  and  no  amount  of  capital  is  adequate  to 
support  a  desire  if  you  don't  have  the  opportunity  to  involve  your- 
self in  business  development.  We  believe  that  blacks  and  other  mi- 
norities have  been  intentionally  excluded  from  participation  in  the 
PCS/PCN  auction. 

We  believe  that  because  the  telephone  companies  have  found 
themselves  in  the  position  where  their  twisted  pair  plant  is  obso- 
lete, and  they  realize  if  they  don't  move  into  either  broadband 
wired  service  and/or  into  PCS/PCN,  they  will  be  out  of  business, 
that  the  commission  and  the  Congress  have  committed  pretty  much 
to  support  the  continuation  of  the  RBOCs  goals  to  be  telephone 
companies. 

If  you  read  the  newspapers  regularly,  you  will  almost  certainly 
see  on  a  daily  basis  stories  of  cable  companies  offering  bypass  serv- 
ice in  their  communities  for  people  who  want  to  hook  into  the 
Internet  system.  The  reason  why  you  don't  hear  the  phone  com- 
pany ofi'ering  that  same  service  is  because  the  phone  company  al- 
ready does,  and  if  you  use  the  phone  company  to  interact  with 
Internet,  what  you  found  is  that  your  ability  to  interact  is  slowed 
by  the  technical  limitations  of  the  existing  telephone  system. 

On  the  other  hand,  when  a  cable  company  hooks  you  in  using  co- 
ax cable,  you  have  the  full  broadband  capability  and  technical  ca- 
pacity to  interact  almost  on  a  real  time  basis  with  the  Internet  sys- 
tem. That  is  the  dilemma  of  the  phone  company  and  that  is  what 
I  believe  the  FCC  and  Congress  are  protecting  in  setting  up  the 
auction  process  which  essentially  excludes  everybody  except  the 
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phone  companies  and  other  large  communications  concerns  from 
participation. 

Some  minor  modification  in  the  structure  for  the  auction  would 
have  allowed  minorities  to  participate.  The  commission  stresses 
strenuously  that  it  shouldn't  have  preferences,  that  preferences  are 
somehow  unAmerican. 

Well,  I  can  tell  you,  I  have  been  around  this  business  long 
enough  to  have  seen  the  very  same  telephone  companies  when  the 
commission  structured  the  cellular  process  so  that  the  phone  com- 
panies were  awarded  in  every  market,  they  were  guaranteed  a  li- 
cense on  a  preference  basis,  and  that  license  today  is  called  a  wire 
line  license.  If  you  look  at  cellular,  you  have  two  licenses  in  every 
market,  one  is  the  nonwire  line,  the  other  is  the  wire  line. 

When  those  administrative  licensing  hearings  were  held  to 
award  those  licenses  to  cellular  applicants,  the  phone  companies 
participated  in  the  wire  line  hearings  and  everybody  else  in  the 
world  participated  in  the  nonwire  line  hearings.  Today  the  phone 
companies  still  have  a  preference  because  what  the  commission  has 
done  is  that  it  has  aggregated  its  spectrum  into  30  megahertz 
blocks  into  MTAs  and  BTAs,  which  are  huge  geographic  areas. 
They  set  up  a  bidding  process  which  requires  a  front  end  loading. 
That  is,  you  have  to  pay  your  money  to  get  in. 

Because  most  people  don't  have  the  kind  of  money  that  it  takes, 
only  the  phone  companies,  as  you  have  pointed  out  with  their  fi- 
nancial resources  and  large  cash  flows,  they  are  the  only  ones  that 
can  effectively  participate  in  this  auction  process.  Everybody  else 
has  been  excluded,  and  they  have  been  awarded  a  preference  on 
the  basis  of  their  balance  sheets. 

So,  that  a  preference  system  still  exists.  It  is  just  not  called  pref- 
erence. For  everybody  else  we  are  denied  the  opportunity  to  effec- 
tively participate  and  compete.  Some  might  say,  well,  that  is  the 
nature  of  things.  It  is  not  the  nature  of  things. 

What  will  happen  is  that  the  auction  will  start  in  June,  unless 
the  entrepreneurs  in  this  country  scream  bloody  murder  that  it 
shouldn't  happen.  With  the  spectrum  that  is  going  to  be  awarded 
essentially  locking  in  place  a  trillion  dollars.  It  was  stated  here 
today,  not  by  me,  but  by  the  Chairman  of  the  FCCthis  morning, 
that  a  trillion  dollars  of  revenue  over  the  next  10  to  20  years  will 
go  yearly  to  those  who  own  the  PCS  spectrum.  What,  in  effect,  is 
happening  is  minorities  are  being  excluded  because  we  don't  have 
the  ability  financially  to  participate  in  the  auction  for  this  tremen- 
dous revenue  stream. 

Let  me  just  say  something  about  cable.  We  had  the  same  argu- 
ment about  preferences,  which  were  deemed  necessary  in  cable 
franchising  to  insure  minority  involvement  and  service  to  minority 
communities  within  a  reasonable  period  of  time. 

Chairman  Mfume.  Let  me  ask  that  you  say  it  quickly.  Those 
bells  indicate  there  is  another  vote  on  the  floor.  We  are  going  to 
have  to  conclude  shortly  to  be  there  for  that,  so  if  you  would  sort 
of  conclude  and  summarize,  I  have  a  couple  of  questions  for  all  of 
you. 

Mr.  WiLKiNS.  OK.  I  will  conclude  by  just  saying  that  this  same 
debate  raged  on  with  cable  in  the  major  cities.  The  debate  was 
about  how  and  when  inner  city  residents  would  get  cable  service. 
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The  shame  of  it  all  is  that  on  this  very  day  in  the  city  of  New  York 
in  the  south  Bronx,  half  of  the  south  Bronx  remains  uncabled,  a 
largely  minority  area  almost  two-thirds  of  Brooklyn,  New  York  is 
uncabled.  These  are  all  black  and  Hispanic  areas,  they  remain 
uncabled. 

South  central  Los  Angeles  was  just  cabled  2  years  ago.  I  contend 
that  these  areas  would  have  cable  service  now  if  minority 
entrepreneures  had  received  the  franchises  to  service  these  areas. 
Minority  areas  will  be  treated  exactly  the  same  way  in  the  delivery 
of  PCS/PCN  services  as  they  have  been  treated  with  respect  to  the 
development  of  cable.  Unless  minorities  are  allowed  to  participate 
in  the  development  of  this  critical  service  through  set-asides  and 
direct  ownership. 

Thank  you. 

[Mr.  Wilkins'  statement  may  be  found  in  the  appendix.] 

Chairman  Mfume.  Thank  you  very  much,  Mr.  Wilkins,  Ms. 
Brown  and  Mr.  Bates.  A  couple  quick  questions. 

I  apologize  for  the  time  constraints.  We  normally  are  not  in  ses- 
sion on  Fridays,  at  least  in  a  voting  session.  This  happens  to  be  one 
of  those  rare  cases  that  we  are.  Following  this  session  there  is  a 
minority  business  brain  trust,  quarterly  brain  trust  summit  that 
will  be  occurring,  and  that  is  another  one  of  the  things  that  we  are 
competing  with  today. 

Ms.  Brown,  on  page  11  of  your  written  statement  you  suggested 
that  the  designated  entities  pass  a  disadvantage  test  for  eligibility. 

Can  you  tell  me  for  the  record  how  you  envision  that  test  occur- 
ring? 

Ms.  Brown.  Yes,  Mr.  Chairman.  Our  concern  here  is  that  the 
FCC  does  careful  screening  of  eligible  designated  entities  in  order 
that  truly  designated  entities  get  the  preferences.  We  have  looked 
around  to  other  programs  and  other  Federal  agencies,  and  the  SBA 
8(a)  program  is  one  that  is  of  interest. 

It  has  been  on  the  books  for  quite  a  while,  and  it  establishes  "dis- 
advantaged" as  a  category,  and  it  does  that  by  looking  at  both  so- 
cial disadvantage  and  then  at  economic  disadvantage,  and  the  key 
is  that  in  our  minds  these  preferences  are  to  be  for  entities  and  for 
folks  who  have  not  accumulated  massive  amounts  of  wealth,  but 
could  qualify  under  some  of  the  other  groups  that  are  enumerated. 
What  the  section  8(a)  program  does  is  it  essentially  says  that  these 
particular  preferences  are  not  available  to  people  who  have  ac- 
quired enormous  amounts  of  wealth,  and  it  is  a  program  that  has 
been  existing  for  quite  some  time. 

Chairman  Mfume.  There  has  been  a  lot  of  controversy  over  this 
term  "disadvantaged",  and  you  may  remember  the  report  of  the 
commission  a  year  or  so  ago  that  said  maybe  because  of  semantics 
we  are  setting  up  businesses  to  be  in  a  precarious  situation  that 
they  have  nothing  to  do  with  and  that  perhaps  we  ought  to  use  the 
term  historically  underutilized. 

You  used  "disadvantaged",  so  I  am  going  to  ask  you  to  respond 
to  that.  Do  you  think  that  makes  sense  at  all  in  future  language? 

Ms.  Brown.  I  think  "underutilized"  or  "underrepresented". 

Chairman  Mfume.  "Historically  underutilized." 
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Ms.  Brown.  "Historically  underutilized"  or  "underrepresented"  is 
really  the  crux  of  what  we  are  going  after,  but  since  this  8(a)  regu- 
lation uses  this  term  "disadvantaged",  that  is  why  we  are  using  it. 

Chairman  Mfume.  Mr.  Bates,  the  FCC  has  issued  rules  for 
narrowband  PCS  which  offer  the  same  preferences  to  minority- 
owned  businesses  as  they  do  for  women-owned  businesses.  Given 
the  data  and  the  research  that  you  were  enunciating  a  little  while 
ago,  do  you  believe  that  these  two  groups,  for  the  record,  confront 
similar  obstacles  in  terms  of  securing  capital  and  credit? 

Mr.  Bates.  I  do  not.  In  terms  of  the  same  Census  Bureau 
databases  that  produced  the  loan  figures  that  I  cited  during  my 
testimony,  the  same  disadvantage  would  not  characterize  women- 
owned  business.  In  terms  of  loan  dollars  received  per  dollar  of  eq- 
uity investment,  the  same  disadvantage  does  not  characterize 
women-owned  business. 

Chairman  Mfume.  Do  you  think  it  might  be  wise,  then,  to  go 
back  and  revisit  that  formula  and  perhaps  weight  it  in  such  a  way 
that  reflects  the  reality  of  the  weighting  in  society  with  respect  to 
the  ability  of  both  minority-owned  and  women-owned  businesses  to 
secure  capital? 

Mr.  Bates.  Absolutely.  In  terms  of  the  stringency  of  the  capital 
barrier,  the  situation  simply  is  not  the  same  for  minority  and 
women-owned  businesses,  and  it  is  inaccurate  to  assume  that  the 
same  barrier  applies  to  both  groups. 

Chairman  Mfume.  Because  it  is  assumed,  is  it  also  fair,  then,  for 
you  to  draw  as  a  conclusion  the  fact  that  perhaps  minority  busi- 
nesses which  were  referred  to  earlier  as  disadvantaged  become 
even  more  disadvantaged  under  that  kind  of  formula? 

Mr.  Bates.  I  think  we  have  seen  it  happen  in  a  number  of  cities 
and  States  wherein  preferential  procurement  programs,  women 
and  minority  businesses  have  been  treated  as  one  homogeneous 
category  and  the  experience  has  very  frequently  been  that  the 
women-owned  businesses  take  the  bulk  of  the  procurement  over 
time  and  minority  contractors  lose  out. 

Chairman  Mfume.  Mr.  Wilkins,  could  you  also  for  the  record  give 
us  your  views  on  the  preferences  that  were  adopted  by  the  FCC  for 
the  narrowband  in  terms  of  getting  PCS  licenses? 

Mr.  Wilkins.  I  think  that  the  preferences  will  be  helpful.  I  think 
that  the  preferences  themselves  should  be  restricted,  as  has  been 
suggested,  solely  to  minority  concerns  or  those  that  have  been  his- 
torically underutiHzed.  I  don't  think  that  it  should  be  a  wide  open 
preference  allotment.  There  will  be  a  number  of  companies  that 
will  take  advantage  of  that  because  it  is  wide  open. 

Chairman  Mfume.  Mr.  Kennard,  could  I  get  you  to  come  to  the 
table  for  just  a  moment? 

Mr.  Wilkins,  would  you  also  for  the  record  submit  a  detailed  set 
of  testimony  with  regard  to  the  model  you  alluded  to  before  about 
telephone  companies  and  what  could  have  been  construed  then 
clearly  as  a  set-aside  and  perhaps  show  how  that  juxtaposed 
against  the  reality  and  the  debate  in  the  current  discussion  over 
PCSs  could  in  fact  give  us  reason  to  pause  and  maybe  reconsider 
our  approach  to  this? 

I  would  like  to  make  that  available  for  this  record  because  again 
the  Chairman,  Mr.  Hundt,  said  earlier  that  this  record  would  be 
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very  instructive  in  terms  of  the  deliberations  of  the  commission, 
and  I  know  we  were  under  a  time  constraint,  but  I  found  that  to 
be  interesting. 

Mr.  WiLKiNS.  Yes. 

[The  information  may  be  found  in  the  appendix.] 

Chairman  Mfume.  Mr.  Kennard,  if  the  FCC  is  concerned,  as  I 
understand  it  is,  that  set-asides  would  be  constitutionally  chal- 
lenged, could  you  tell  the  subcommittee  why  you  continue  to  con- 
sider them  in  reality  if  they  do  not  appear  to  be  a  viable  option  as 
has  been  discussed  earlier. 

Mr.  Kennard.  Well,  Mr.  Chairman,  I  don't  think  it  would  be  ac- 
curate to  say  that  set-asides  are  not  a  viable  option.  They  are  very 
much  on  the  table  for  discussion  at  the  FCC. 

In  fact,  the  option  to  use  set-asides  was  unanimously  adopted  by 
the  commission  in  March.  I  think  that  Larry  Irving  really  gave  a 
very  astute  assessment  of  the  legal  and  policy  conundrum  that  the 
commission  finds  itself  in  right  now.  I  think  that  if  called  upon  I 
think  I  could  write  a  very  compelling  brief  in  favor  of  set-asides, 
the  constitutionality  of  set-asides,  but 

Chairman  Mfume.  Could  you  share  that  in  concept  with  Mr.  Ir- 
ving, then? 

Mr.  Kennard.  I  certainly  could,  but  if  I  could  just  complete  the 
statement. 

I  think  I  could  write  a  very  compelling  brief,  but  I  also  think  that 
it  would  not  be  prudent  for  anyone  not  to  recognize  that  set-asides 
have  a  marginally  greater  risk  legally. 

Let's  be  frank  here,  though,  anything  we  do  in  terms  of  a  race- 
based  preference  has  judicial  risks.  If  we  didn't  acknowledge — if  we 
were  afraid  of  those  risks,  we  wouldn't  do  anything. 

All  I  am  saying  is  that  there  is  a  spectrum  of  risk  that  you  have 
to  take  into  account.  Speaking  personally,  because  I  will  not  be  vot- 
ing on  this  matter  before  the  commission,  I  think  that  Congress 
gave  us  the  flexibility  to  adopt  a  whole  range  of  preferences.  In 
fact,  in  the  Omnibus  Budget  Act,  Congress  told  the  commission 
that  you  should  adopt  different  techniques  and  try  different  things 
to  see  what  works. 

Ultimately,  I  think  it  makes  sense  if  we  are  to  hedge  our  bets 
legally,  constitutionally,  perhaps  adopt  an  array  of  preferences.  Ev- 
erything on  the  table  is  useful  and  meaningful,  installment  pay- 
ments, tax  certificates,  bidding  preferences  and  set-asides.  The 
question  is  how  do  you  strike  the  appropriate  balance,  both  in  bal- 
ancing the  legal  risk  and  also  doing  something  that  will  create 
meaningful  opportunity? 

We  have  been  talking  to  many,  many  entrepreneurs  who  want  to 
get  into  the  PCS  business,  and  none  of  them  are  unanimous  wheth- 
er supporting  set-asides,  bidding  credits,  installment  payments,  et 
cetera,  so  somewhere  in  there  there  is  an  appropriate  mix.  We  just 
have  to  find  the  right  balance. 

Chairman  Mfume.  But  they  all  would  agree  or  I  think  should 
agree,  if  I  am  following  your  thinking,  if  you  use  all  of  those  and 
one  is  struck  down,  it  does  not  then  disadvantage  the  ability  of  you 
to  do  what  you  set  out  to  do  in  the  first  place  if  you  have  an  array 
of  different  preferences  in  place. 
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Mr.  Kennard.  Yes,  obviously  that  would  depend  on  how  broadly 
a  court  decided  to  act  in  striking  down  one  or  more  of  the  pref- 
erences, but  logic  would  dictate  that  if  you  want  to  hedge  your  bets 
and  come  up  with  a  fairly  creative  program  that  will  accomplish 
those  ends,  you  want  to  try  as  many  different  things  as  you  can 
and  have  maximum  flexibility. 

Chairman  Mfume.  Have  you  shared  that  with  Chairman  Hundt? 

Mr.  Kennard.  Yes,  I  have,  and  he  is  aware  of  it  and  I  think  he 
agrees  with  this  approach.  That  is  why  I  think  he  testified  that  all 
of  these  are  very  much  on  the  table.  Set-asides  have  not  been  cat- 
egorically rejected  as  a  model  for  us  to  use. 

Chairman  Mfume.  OK.  I  am  told  that  I  have  got  about  a  minute 
left  on  the  vote,  and  as  such  unfortunately  we  are  going  to  have 
to  bring  to  a  conclusion  this  hearing. 

The  legislative  record  is  open  for  15  days,  so  there  will  be  addi- 
tional questions  that  will  be  submitted  probably  to  most  of  you,  cer- 
tainly to  the  Chairman,  as  I  indicated  earlier,  that  we  would  like 
to  get  a  reply  to  so  that  we  could  have  one  conclusive  record  that 
will  be  instructive  not  only  for  the  commission  but  for  others. 

I  would  like  to  also  announce  that  the  minority  business  summit 
scheduled  for  12  o'clock  noon  will  begin  at  12:30,  and  to  ask  those 
participants  who  are  here  to  bear  with  us.  We  regret  the  delay.  The 
fact  of  the  matter  is  though,  that  the  House  is  in  session.  We  will 
be  convening  that  brain  trust  in  this  room. 

My  thanks  to  all  of  you.  This  hearing  is  officially  adjourned. 

[Whereupon,  at  12:13  p.m.,  the  subcommittee  was  adjourned, 
subject  to  the  call  of  the  chair.] 


42 
APPENDIX 


statement  of 

The  Honorable  Kweisi  Mfume 

Chairman 

Siibcommittee  on  Minority  Enterprise 
Finance  and  Urban  Development 

Hearing  on 

"Discrimination  In  the  Telecommunications  Industry" 

The  Subcommittee  will  come  to  order.  Members  of  the 
Subcommittee,  distinguished  guests,  ladies  and  gentlemen.  I  am 
pleased  to  welcome  you  to  today's  hearing  of  the  Small  Business 
Subcommittee  on  Minority  Enterprise,  Finance  and  Urban  Development, 
on  the  topic,  "Discrimination  In  the  Telecommunications  Industry". 
By  making  development  of  a  National  Information  Infrastructure  a 
principal  element  of  its  high  technology/economic  development 
policy,  the  Clinton-Gore  Administration  has  focused  much  attention 
on  the  potential  for  broad  application  of  advanced  information 
technology  and  telecommunications  resources  to  social  needs  and 
economic  development. 

The  term  "Information  Superhighway"  has  become  virtually 
synonymous  with  the  evolution  in  the  telecommunication 
infrastructure  that  will  link  homes,  businesses,  government, 
hospitals,  and  education  to  each  other  and  to  a  vast  array  of 
electronic  information  resources  through  Personal  Communications 
Services  or  PCS. 

One  writer  suggested  that  the  information  superhighway  could 
affect  American  life  as  profoundly  as  railroads,  interstate 
highways,  telephones,  and  television.  Another  wrote  that  the 
information  superhighway  is  bigger  than  the  industrial  revolution, 
more  important  than  the  urbanization  of  America  and  more  sweeping 
than  the  development  of  the  microprocessor.  I  choose  to  call  it 
potentially  one  of  the  greatest  business  opportunities  for  small 
and  minority  entrepreneurs  in  our  lifetime.  The  one  caveat  is  that 
access  to  this  opportunity  is  contingent  upon  how  the  Federal 
Communications  Commission  (FCC)  adapts  its  regulatory  scheme  to 
lower  the  significant  barriers  to  entry  in  this  lucrative  field. 

Over  the  past  several  years,  the  House  Energy  and  Commerce, 
Subcommittee  on  Telecommunications  and  Finance,  Chaired  by  the 
Honorable  Edward  J.  Markey  (D-MA) ,  has  explored  the  critical  and 
diverse  issues  involved  in  developing  a  comprehensive 
telecommunications  policy  for  this  country.  Resolving  those 
issues,  according  to  Chairman  Markey,  is  of  major  concern  to  his 
Subcommittee  because,  "the  goal  of  a  seamless,  open,  and  flexible 
information  highway  depends,  in  part,  on  knowing  who  owns  the  roads 
and  understanding  what  the  rules  are  for  getting  on  and  off."  Let 
me  state  that  those  broader  issues  are  best  left  to  that  Committee 
and  are  beyond  the  narrow  focus  of  today's  hearing. 


One  might  ask  then,  why  a  Small  Business  Subcommittee  is 
interested  in  issues  traditionally  associated  with  another 
Committee's  province.  The  answer  is  found  in  statutory  language 
contained  in  Title  VI  of  the  Omnibus  Budget  Reconciliation  Act  of 
1993,  which  grants  the  FCC  authority  to  use  competitive  bidding 
procedures  to  award  licenses  for  use  of  radio  spectrum. 

Among  the  goals  of  promoting  new  technologies,  and  efficiently 
utilizing  the  spectrum  for  the  public  benefit.  Congress  directed 
the  FCC  to  promote  economic  opportunity  and  competition  by 
"disseminating  licenses  among  a  wide  variety  of  applicants 
including  small  businesses,  rural  telephone  companies,  and 
businesses  owned  by  members  of  minority  groups  and  women", 
collectively  referred  to  as  "designated  entities". 

In  prescribing  regulations  pursuant  to  this  mandate.  Congress 
charged  the  Commission  with  "ensuring"  that  these  designated 
entities  are  "given  the  opportunity  to  participate  in  the  provision 
of  spectrum-based  services".  This  language  not  only  invokes  the 
oversight  jurisdiction  of  this  Subcommittee,  but  the  limited  nature 
of  this  precious  resource  called  radio  frequency  spectrum,  the 
current  congested  state  of  the  spectrum,  and  the  high  demand  by  the 
private  sector,  makes  the  specific  methodology  chosen  by  the  FCC  to 
ensure  designated  entity  participation  critical. 

It  has  been  we 11 -documented  that  Hispanics,  African-Americans 
and  Asians  have  been  historically  under-represented  in  broadcast 
communications.  The  lack  of  minority  participation  in  emerging 
telecommunications  technologies,  however,  has  only  been  recognized 
in  recent  years.  Findings  of  the  FCC  Small  Business  Advisory 
Committee  (SBAC) ,  published  last  year,  put  the  current  issues  that 
confront  the  designated  entities  in  perspective. 

In  sum,  the  SBAC  found  that  barriers  to  full  participation  by 
small,  minority  and  women-owned  businesses  in  existing 
telecommunications  markets  are  exacerbated  by  the  lack  of  capital, 
concentration  of  ownership,  and  the  unique  problems  associated  with 
racial  and  gender  bias. 

Today,  we  have  an  opportunity  to  hear  from  a  broad  range  of 
parties  interested  in  the  accelerated  development  of  a  regulatory 
framework,  that  will  govern  an  information  infrastructure  capable 
of  supporting  a  wide  range  of  interactive  personal  communication 
services. 

The  interests  of  the  members  of  our  several  panels  range  from 
a  respected  Member  of  Congress,  who  has  labored  on  these  issues 
over  the  years  to  ensure  that  adequate  consumer  and  competitive 
safeguards  are  in  place,  the  Chairman  of  the  Commission  charged 
with  crafting  rules  which  combines  industry  and  public  policy 
goals,   a   venture   capital   firm   specializing   in   information 
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technology,  and  a  service  provider  interested  in  the  opportunities 
which  promise  to  revolutionize  the  way  we  live. 

With  regard  to  the  Commission,  let  me  state  for  the  record 
that  this  hearing  is  not  an  attempt  by  this  Subcommittee  to 
determine  in  advance  future  rule  making  by  the  FCC  on  emerging 
technologies.  We  do,  however,  hope  to  highlight  some  of  the 
historical  impediments  to  minority-owned  businesses  entering  the 
telecommunications  industry,  and  encourage  the  FCC  to  adapt  its 
regulatory  scheme  to  recognize  and  counterbalance  the  entry 
barriers  in  PCS  and  other  emerging  technologies. 
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Opening  Statement  of  Congressman  Cleo  Fields 

Mr.  Chairman.  Thank  you  for  your  continued  efforts  on  behalf  of  the  small  and  minority- 
owned  businesses  of  this  country.    Today's  hearing  is  important  to  myself  and  many  others 
interested  in  why  minority-owned  businesses  are  so  under-represented  in  the 
telecommunications  industry,  and  will  lead  the  important  effort  to  insure  the  exciting 
emerging  fields  of  telecommunications  will  be  structured  with  a  level-playing  field  where 
small  and  minority-owned  businesses  can  compete. 

After  so  many  years  of  segregation  and  exclusion,  few  efforts  are  as  important  as  strong, 
affirmative  policies  to  nurture  minority-owned  businesses.  Economic  exclusion  remains  a 
persistent  barrier  to  the  integration  and  advancement  of  minorities.  Until  minorities  have 
equal  oppormnities  in  business,  we  as  a  society  will  not  achieve  meaningful  integration. 

We  have  made  progress  on  a  number  of  fronts  in  the  effort  to  improve  minority  business 
opportunities:  businesses  across  the  nation  are  taking  affirmative  steps  to  bring  minorities 
into  the  management  ranks,  federal  agencies  have  procurement  goals  for  minority-owned 
businesses,  and  the  SBA  assists  minority  businesses  in  obtaining  capital.    But  these  efforts 
are  not  enough,  as  is  evidenced  by  the  continued  difficulties  and  obstacles  that  face  minority- 
owned  businesses. 

We  must  continue  to  urge  our  society  towards  meaningful  integration;  to  level  the  economic 
playing  field.    Our  task  as  lawmakers  is  to  identify  those  unfair  obstacles  confronting 
businesses,  and  remedy  them. 

Today's  hearing  recognizes  and  is  in  response  to  a  problem  which  is  no  mystery  to  minority 
businesses:  the  unavailability  of  capital,  especially  venture  capital,  is  a  significant  bias 
against  minority  businesses.    This  bias  in  the  supply  of  venture  capital  hits  minority-owned 
businesses  particularly  hard  in  new  industries  that  have  high  start-up  costs.    In  such 
industries,  our  commitment  to  fair  business  opportunities  requires  that  we  take  affirmative 
efforts  to  insure  minority  businesses  are  represented. 
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The  telecommunications  industry  seems  to  be  no  exception.    In  fact,  the  need  for  affirmative 
efforts  on  behalf  of  minority  businesses  is  especially  great  given  the  large  licensing  fees 
proposed  and  the  significant  cost  of  high-technology  equipment  required. 

Special  efforts  to  insure  opportunities  for  minority  firms  are  clearly  needed,  so  the  question 
then  becomes  how  to  best  achieve  this  end. 

For  the  agencies  managing  the  contract  and  auction  process,  many  options  are  available  to 
achieve  the  minority -business  assistance  desired.    The  options  vary  in  potency  from  merely 
insuring  minority-owned  firms  are  among  the  qualified  applicants,  all  the  way  to  setting  aside 
a  portion  of  the  spectrum  to  be  auctioned.    Each  of  the  many  mechanisms  available  varies  in 
the  degree  of  preference  provided  to  minority  owned  business,  and  each  of  which  has 
advantages  and  disadvantages. 

Most  important  point  is  that  there  is  good  evidence  on  the  efficacy  of  the  different  minority- 
preference  mechanisms  from  the  results  of  the  many  instances  where  they  have  been  used. 
Even  though  not  used  in  this  specific  context,  the  variety  of  measures  have  predictable 
outcomes.    In  other  words,  I  believe  that  it  is  known,  by  and  large,  how  the  different 
preference  mechanisms  will  work  -  previous  experience  can  instruct  us  whether  a  certain 
preference  mechanism  will  indeed  achieve  the  goal. 

Consequently,  I  believe  that  the  choice  of  mechanism  to  use  indicates  what  result  is  desired. 
If  it  is  truly  wanted  to  include  competitive  minority-owned  businesses  in  the  final  outcome, 
and  to  support  minority-owned  businesses  in  emerging  telecommunications  industries,  then 
the  agency  involved  should  choose  that  mechanism  which  we  know  will  yield  that  result. 
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Access  to  Credit  and  Capital  Among 
Minority-Owned  Businesses' 

by 

Dr.  Timothy  Bates,  visiting  fellow 
The  Woodrow  Wilson  Center 

May  20.  1994 

'Testimony  prepared  for  the  U.S.  House  of  Representatives  Committee  on  Small  Business, 
Subcommittee  on  Minority  Enterprise,  Finance,  and  Urban  Development. 


Research  reported  in  this  testimony  was  conducted  on-site  at  the  Center  for  Economic  Studies, 
U.  S.  Bureau  of  the  Census.  Conclusions  expressed  are  the  author 's  and  do  not  necessarily  reflect 
the  views  of  the  Census  Bureau. 
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Testimony  of  Dr.  Timothy  Bates  before  the  U.S.  House  of  Representatives  Committee  on  Small 
Business,  Subcommittee  on  Minority  Enterprise,  Finance,  and  Urban  Development 

Topic:  Access  to  credit  and  capital  among  minority-owned  businesses. 

A.  Envision  two  entrepreneurs  starting  small  businesses: 

1.  Both  are  college  graduates: 

2.  Both  are  40  year  old  males; 

3.  Both  have  18  years  of  managerial  work  experience; 

4.  Both  are  investing  $30,000  of  their  own  personal  funds  (equity  capital)  into  their 
business  startup; 

5.  One  is  African  American,  the  other  is  white. 

Do  these  two  entrepreneurs  have  equal  access  to  loan  funds  from  financial  institutions? 
No  -  not  even  close.  My  examination  of  2,133  actual  bank  loan  recipients  (1419  while,  714 
black)  shows  that,  controlling  for  education,  work  experience,  age,  gender,  and  other  factors, 
bank  loan  dollars,  per  dollar  of  owner  equity  investment,  are: 

White  firms:    $1.85 

Black  firms:    $1.16 

B.  Loan  Access 

Table  one  summarizes  nationwide  data  comparing  debt  financing  used  by  African 
American  and  white  owners  creating  small  businesses.  At  startup,  the  average  white-owned  firm 
has  more  than  twice  as  much  financial  capital  ($70,756  among  those  using  debt  financing)  as 
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Table  One:  Financial  Capital.  Debt  Capital,  and  Loan  Incidence  Among  Young 
Firms,  by  Owner  Race 


Borrowers  Only 
Black  firms          While  firms 

Nonborrowers  Only 
Black  firms       White  firms 

Total  financial  capital 
(mean) 

$32,813               $70,756 

$8,545          $22,692 

Debt  capital  (mean) 

$22,079              $48,684 

- 

Percent  receiving  bank 
loans 

55.6%                 64.6% 

- 

Source:  U.S.  Bureau  of  the  Census  Characteristics  of  Business  Owners  Data  Base 
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the  average  black  business  ($32,813).  Financial  institutions  are  the  largest  source  of  debt  capital 
for  these  firms:  among  the  startups  utilizing  debt,  64. 6  percent  of  the  white  firms  and  55. 6 
percent  of  the  black  firms  borrowed  from  banks  (table  one).  Many  of  these  loans  are  not  formal 
business  loans,  which  are  not  attainable  for  many  business  startups.  Other  common  types  of  bank 
loans  that  are  widely  used  are  1)  personal  loans,  2)  home  equity  loans,  3)  overdraft  accounts, 
and  4)  credit  cards.  These  various  bank  loans  provide  more  loan  dollars  to  small  business 
startups  than  all  other  sources  combined.  Table  two  extracts  the  bank  loan  recipients  only  from 
table  one 's  data.  Note  that  among  bank  loan  recipients  starting  small  businesses,  average  loan 
sizes  are: 

White  firms:    $55,803 

Black  firms:    $25,704 
African  American  firms  are  much  more  likely  to  utilize  personal  loans,  overdraft  accounts,  and 
credit  card  balances  to  finance  business  entry.  Percentages  of  bank  loan  recipients  borrowing 
less  than  $5,000  are: 

White  firms:     24.6% 

Black  firms:      43.1% 
Thus,  black  business  borrowers  more  often  use  sources  of  consumer  credit  -  smaller,  generally 
more  expensive  loans  -  while  whites  use  business  loans  more  frequently  to  finance  small  business 
creation. 
C.        Why  are  Black  Business  Borrowers  Coming  Up  Short? 

There  are  three  main  reasons:  the  average  African  American  starting  a  business,  relative 
to  white  owners: 
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Table  Two:  Financial  Capital  Structure  of  Borrowers 
Bank  Loan  Recipients  Only 


Black  Firms 

White  Firms 

Total  financial  capital  at 
time  of  entry 

Mean 

Percent  under  $10,000 

$36,530 
47.2% 

$76,318 
27. 7% 

Equity 

Mean 

Percent  under  $5,000 

$10,826 
66.1% 

$20,514 
52.8% 

Debt 

Mean 

Percent  under  $5,000 

$25,704 
43.1% 

$55,803 
24.6% 

Source:  U.S.  Bureau  of  the  Census  Characteristics  of  Business  Owners  Data  Base 
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1)  has  less  equity  to  invest; 

2)  receives  fewer  loan  dollars  per  dollar  of  equity  investment; 

3)  is  less  likely  to  have  affluent  family  members  or  friends  that  provide  alternative  loan 
sources. 

Thus,  the  problem  of  low  equity,  which  is  rooted  in  low  household  wealth  accumulation,  is 
exacerbated  by  limited  ability  to  leverage  what  equity  the  African  American  owner  brings  to  the 
table. 

Household  wealth  is  a  very  important  source  of  funds  for  starting  small  businesses.  In 
terms  of  marketable  household  wealth  holdings  -financial  assets,  real  estate,  and  the  like  -  my 
studies  reveal  that  4.2  percent  of  black  households  and  22.1  percent  of  white  households  have 
net  assets  exceeding  $100,000.  Median  marketable  wealth  among  black  households  is  $5107, 
versus  $37,999  among  whites.  Having  less  equity  to  leverage  makes  bank  credit  less  accessible. 
Furthermore,  family  and  friends  are  the  second  and  third  largest  debt  sources  for  small 
businesses.  Paucity  of  wealth  makes  family  and  friends  a  weaker  debt  source  for  blacks  than  for 
whites.  Lower  black  household  wealth  holdings  are  rooted  in  both  lower  incomes  and  general 
lack  of  infereenerational  wealth. 
D.        What  Can  be  Done? 

In  summary,  all  three  major  debt  sources  -financial  institutions,  family,  and  friends  - 
provide  more  credit  to  white  than  to  black  business  owners.  Problems  of  lower  incomes  and 
intergenerational  wealth  cannot  be  altered  quickly.  The  inferior  treatment  accorded  black 
entrepreneurs  by  commercial  banks  can  be  acted  upon.  Studies  of  financial  institution  lending 
discrimination  invariably  focus  upon  housing  finance.  The  rich  small  business  data  resources 
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described  in  this  report  have  been  available  at  the  Census  Bureau  since  1988.  I  am  the  only 
person  in  the  country  who  has  analyzed  these  data  extensively:  no  person  from  the  FDIC,  the 
Fed.  or  the  Comptroller's  office  has  taken  the  time  to  study  bank  treatment  of  minority-owned 
business  comprehensively.  A  first  step  is  to  call  attention  to  the  problem  and  to  pressure  the  bank 
regulatory  agencies  to  pay  more  attention  to  bank  treatment  of  minority  entrepreneurs. 
E.         Other  observations 

1.  Are  all  minority  groups  equally  effected  by  capital  asset  problems  ?  No.  Asian-Americans 
are,  on  average,  better  educated,  wealthier,  and  higher  income  than  whites.  Their 
business  financing  problems  are  altogether  different. 

2.  What  kinds  of  industries  are  minorities  most  likely  to  be  shut  out  of  by  capital 
constraints?  Capital  intensive  ones,  of  course.  Manufacturing  is  the  most  capital  intensive 
major  line  of  small  business:  African  American  representation  in  manufacturing 
ownership  is  much  lower  than  in  other  fields.  Their  representation  in  communications  is 
so  low  that  I  could  not  even  generate  meaningfiil  summary  statistics  on  minority 
underrepresentation.  Minority  representation  in  capital-intensive  emerging  industries,  in 
the  absence  of  specific  government  intervention,  is  going  to  be  high  only  among  Asian 
Americans.  Minorities  generally  and  African  Americans  specifically  are  largely  shut  out 
by  financial  capital  barriers,  which  force  them  to  favor  self-employment  in  less  capital 
intensiie  service  industries. 
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TESTIMONY  OF  MARGARET  BROWN 
SENIOR  VICE  PRESIDENT, 
COOK  INLET  REGION,  INC. 

BEFORE  THE  SUBCOMMITTEE  ON  MINORITY  ENTERPRISE, 
FINANCE  AND  URBAN  DEVELOPMENT 

May  20,  1994 


Mr.  Chairman  and  Members  of  the  Subcommittee,  thank  you  for 
inviting  our  testimony  today. 

My  name  is  Margaret  Brown,  and  I  am  Senior  Vice  President  of 
Cook  Inlet  Region,  Inc.  ("CIRI").   I  am  a  shareholder  and  I  am  of 
Yupik  Eskimo  descent.   I  was  born  in  Takotna,  a  tiny  village  in 
the  interior  of  Alaska  near  the  Kuskokwim  River.   On  behalf  of 
our  6,700  shareholders,  I  am  honored  to  present  to  you  our  views 
on  the  minority  preference  programs  to  be  administered  by  the 
Federal  Communications  Commission  ("FCC"  or  "Commission")  as  it 
awards  telecommunications  licenses  through  competitive  bidding. 

In  my  testimony  today  I  will  describe  CIRI  and  its 
shareholders,  the  promise  of  the  telecommunications  industry,  and 
why  the  minority  preferences  recently  mandated  by  Congress  are 
vital  to  ensure  that  businesses  owned  by  minorities  and  women 
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have  an  opportunity  to  participate  in  the  provision  of  spectrum- 
based  services. 

I.    CIRI  and  its  Shareholders 

As  you  may  be  aware,  CIRI  is  one  of  the  thirteen  regional 
Alaska  Native  corporations  established  by  Congress  under  the 
terms  of  the  Alaska  Native  Claims  Settlement  Act  of  1971 
("ANCSA") .   As  Alaska  entered  the  1970s,  Alaska  Natives  continued 
to  suffer  the  grave  social  and  economic  hardships  resulting  from 
the  disruption  of  their  culture  and  lifestyle  that  began  with  the 
arrival  of  Russian  fur  traders  200  years  earlier.   At  the  same 
time,  Alaska  Natives  demonstrated  their  legitimate  claim  to  land 
in  Alaska.   Congress  passed  ANCSA  to  address  these  realities. 

The  terms  of  ANCSA  represent  a  novel  approach  to  U.S. -Native 
American  relations.   Rather  than  form  a  system  of  reservations, 
Congress  directed  that  thirteen  regional  Alaska  Native 
corporations  be  established,  that  Alaska  Natives  be  enrolled  to 
these  corporations,  and  that  the  corporations  issue  to  its 
members  shares  that  could  not  be  sold  or  otherwise  pledged. 
Thus,  Alaska  Natives  were  propelled  into  the  world  of  corporate 
shareholder  status.   They  became  the  owners  of  corporations 
which,  at  the  direction  of  Congress,  hold  the  collective  results 
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of  their  settlements  with  the  federal  government.'   In  turn,  the 
corporations  are  assigned  the  challenge  of  earning  profits  for 
those  shareholders  and  attending  to  the  shareholders'  real  social 
and  economic  needs. 

No  one  recognizes  the  complexity  of  that  task  more  than  the 
governing  boards  of  directors  and  managers  of  these  hybrid 
corporations.   The  simple  act  of  bestowing  shareholder  status  on 
Alaska  Natives  has  not  eliminated  the  host  of  socioeconomic 
disadvantages  that  are  due  in  large  measure  to  the  effects  of  two 
centuries  of  past  discrimination  against  Alaska  Native  people. 
According  to  a  199  3  report  by  the  United  States  Department  of 
Commerce,  only  58  percent  of  Alaska  Native  families  consist  of  a 
husband  and  wife,  compared  with  80  percent  of  all  families  in 
Alaska.   Indeed,  the  proportion  of  families  with  a  female 
householder  and  no  husband  present  was  twice  as  high  among  Alaska 
Natives  as  among  Alaska's  total  population.   Bureau  of  the 
Census,  United  States  Department  of  Commerce,  We  the  First 
Americans  15-17  (1993)  (the  figures  in  the  report  are  based  on 
the  1990  Census  of  Population  and  Housing) . 

Moreover,  only  4  percent  of  Alaska  Natives  receive 
Bachelor's  degrees,  compared  with  23  percent  statewide,  and  only 


'  Thus,  while  regional  Alaska  Native  corporations  might 
have  significant  aggregate  capital  resources,  their  resources 
actually  are  quite  small  when  viewed  per  shareholder. 
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63  percent  of  Alaska  Natives  over  the  age  of  twenty-five  have 
completed  high  school  while  the  statewide  total  is  87  percent. 
Just  56  percent  of  Alaska-  Natives  are  in  the  State  labor  force 
and  the  median  income  in  1989  for  Alaska  Natives  was  43  percent 
lower  than  the  median  income  for  the  State  as  a  whole.   Twenty- 
three  percent  of  all  Alaska  Natives  live  below  the  poverty  line.^ 

Unfortunately,  CIRI's  Alaska  Native  shareholders  can  be 
described  with  these  statistics.   As  part  of  its  duty  to  serve 
its  shareholders,  CIRI  —  through  a  network  of  sister 
organizations  —  conducts  a  number  of  programs  that  provide 
scholarships  and  training,  medical  and  dental  services,  and  means 
to  preserve  Alaska  Native  culture  and  history. 

While  these  initiatives  are  important,  CIRI  recognizes  that 
generating  profits  for  distribution  to  its  shareholders  is  its 
paramount  mission.   To  fulfill  its  mandate  to  provide  for  its 
Alaska  Native  shareholders,  CIRI  distributes  one  third  of  its  net 
profits  to  shareholders  for  income  maintenance.   According  to  a 
recent  survey  of  CIRI  shareholders,  3  8  percent  of  CIRI 
shareholders  have  an  annual  family  income  that  is  less  than 
$15,000  per  year.   It  is  not  surprising,  then,  that  71  percent  of 


^   CIRI  included  the  studies  setting  forth  these  and  other 
statistics  about  Alaska  Natives  in  a  submission  to  the  FCC  in 
connection  with  the  Commission's  PCS  Roundtable  held  in  April. 
See  FCC  to  Host  Panel  Discussions  on  PCS  Issues  April  11-12. 
Mimeo  No.  42480  (rel.  April  4,  1994). 
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shareholders  spend  their  CIRI  dividends  on  food,  clothing,  and 
shelter. 

II.   CIRI  and  Telecommunications 

Cognizant  of  its  special  status,  the  nature  of  its 
shareholder  base,  and  the  broad  mission  bestowed  by  Congress, 
CIRI  has  moved  to  diversify  its  business  interests.   To  minimize 
the  risk  to  its  shareholders,  CIRI  must  preserve  its  precious 
capital  resources  by  approaching  business  opportunities  with  a 
long-term  view.   CIRI  cannot  afford  to  enter  "bet-the-company" 
deals.   There  is  simply  too  much  at  stake. 

To  broaden  the  economic  base  from  which  it  serves  these 
shareholders,  CIRI  has  begun  to  explore  new  frontiers  in  the 
telecommunications  field.   Having  invested  in  several  television 
and  radio  broadcasting  facilities,  CIRI  appreciates  the 
tremendous  growth  potential  that  telecommunications  services 
provide.   The  potential  for  economic  expansion  in  the  non- 
broadcast  telecommunications  fields  is  especially  great.   CIRI 
sees  the  provision  of  these  telecommunications  services  as  a 
central  facet  of  the  company's  strategy  for  growth. 

However,  finding  a  place  on  the  national  information 
superhighway  can  be  very  difficult  —  particularly  for  minority 
enterprises  like  CIRI.   Telecommunications  operations  are  highly 
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capital  intensive,  which  makes  competing  for  valuable  federal 
licenses  against  entrenched  telecommunications  providers 
especially  difficult.   Those  providers  frequently  have  markedly 
greater  resources  than  less  established  enterprises  and  they  are 
able  to  link  those  resources  with  their  industry  expertise  to 
dominate  a  particular  market  or  service.   That  dominance  is 
likely  to  continue  with  the  advent  of  competitive  bidding  for 
telecommunications  licenses.   For  this  reason,  it  is  critical 
that  minority  enterprises  be  given  an  opportunity  to  enter 
markets  for  emerging  services  at  the  ground  level. 

Congress  recognized  this  reality  in  August  when  —  as  part  of 
the  Omnibus  Budget  Reconciliation  Act  of  1993  —  it  directed  the 
FCC  to  consider  a  variety  of  measures  to  ensure  that  small 
businesses,  rural  telephone  companies,  and  businesses  owned  by 
minorities  and  women  (collectively  "Designated  Entities")  are 
given  the  opportunity  to  participate  in  the  provision  of 
spectrum-based  services  when  licenses  are  to  be  awarded  through 
competitive  bidding.   Indeed,  Congress  dictated  that  these 
designated  entities  are  to  be  given  enhanced  opportunities  to 
offer  spectrum-based  services.'  CIRI  applauds  Congress'  effort 


^   New  Section  309(j)(3)(B)  of  the  Communications  Act  of 
1934  directs  the  Commission  to  "promote  .  .  .  the  following 
objectives  [including]  disseminating  licenses  among  a  wide 
variety  of  applicants  including  .  .  .  businesses  owned  by  members 
of  minority  groups  and  women."   Similarly,  Section  309(j)(4)(C) 
requires  the  Commission,  in  promulgating  its  regulations,  to 
"prescribe  area  designations  and  bandwidth  assignments  that 
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to  see  that  the  emerging  national  information  superhighway  is 
open  to  all,  and  CIRI  urges  this  Subcommittee  to  ensure  that  the 
congressional  directive  to  afford  designated  entities  the 
opportunity  to  participate  in  the  provision  of  spectrum-based 
services  is  fulfilled. 

III.  The  FCC  Should  Further  Tailor  Competitive  Bidding 

Preferences  by  Limiting  Them  to  Disadvantaged  Entities 

Consistent  with  its  interest  in  seeing  that  designated 

entities  are  afforded  the  opportunity  to  participate  in  the 

provision  of  spectrum-based  services,  CIRI  believes  that  the  FCC 

should  approach  the  issue  of  preferential  measures  with  caution. 

At  the  threshold,  the  FCC's  approach  to  designated  entities  set 

forth  in  the  Commission's  Second  Report  and  Order'*  is  too  broad. 

As  CIRI  noted  in  its  Reply  Comments  to  the  FCC,  the  FCC  should 

supplement  its  existing  eligibility  requirements  by  limiting 


promote  .  .  .  economic  opportunity  for  a  wide  variety  of 
applicants,  including  .  .  .  businesses  owned  by  members  of 
minority  groups  and  women."   Most  significantly.  Section 
309(j)(4)(D)  directs  the  Commission  to  "consider  the  use  of  tax 
certificates,  bidding  preferences,  and  other  procedures"  to 
"ensure  that  small  businesses,  rural  telephone  companies,  and 
businesses  owned  by  members  of  minority  groups  and  women  are 
given  the  opportunity  to  participate  in  the  provision  of 
spectrum-based  services  .  .  .  ."   Omnibus  Budget  Reconciliation 
Act  of  1993,  Pub.  L.  No.  103-66,  S  6002,  107  Stat.  312,  387 
(1993)  ("Budget  Act") . 

''   Implementation  of  Section  309  (i)  of  the  Communications 
Act  Competitive  Bidding.  Second  Report  and  Order.  FCC  94-61  (rel. 
April  20,  1994)  ("Second  Report  and  Order") . 
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preferential  measures  to  businesses  owned  by  those  who  are 
disadvantaged. 

When  Congress  declared  that  small  businesses  and  businesses 
owned  by  minorities  and  women  should  be  assured  meaningful 
participation  in  spectrum-based  services,  its  goal  was  to  ensure 
the  participation  of  groups  that  are  disadvantaged  by  the 
presence  of  unique  barriers  to  their  participation  in  the 
telecommunications  industry.   Those  barriers,  often  with  roots  in 
racial  and  gender  discrimination,  are  based  principally  on  a  lack 
of  access  to  financing  and  are  manifested  in  the  vast 
underrepresentation  of  those  designated  entities  in  the  industry. 

Indeed,  these  circumstances  are  detailed  in  the  September, 
1993  Report  of  the  FCC  Small  Business  Advisory  Committee 
("SBAC"),'  where  the  SBAC  explains  that  each  of  the  designated 
groups  faces  different  but  equally  imposing  barriers  to  entry 
into  the  telecommunications  industry.   See  id.  at  1-5.   At 
bottom,  then,  it  is  the  fact  of  disadvantage  that  unites  these 
otherwise  dissimilar  groups,  and  it  was  the  goal  of  Congress  to 
see  that  disadvantaged  entities  find  a  place  on  the  national 
information  superhighway. 


*  Report  of  the  FCC  Small  Business  Advisory  Committee  to 
the  Federal  Communications  Commission  Regarding  GEN  Docket  90-314 
(Sept.  15,  1993)  ("SBAC  Report"). 


79-844  0-94-3 
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However,  the  approach  detailed  by  the  FCC  in  its  Second 
Report  and  Order  goes  well  beyond  this  intent.   For  example,  the 
current  approach  would  allow  two  of  the  largest  media  companies 
in  the  nation  —  with  assets  valued  in  billions  of  dollars  —  to  be 
awarded  special  preferences  at  auction  simply  because  they  are 
owned  and  controlled  by  women.*  Do  these  companies  require 
special  assistance?  Was  that  within  the  intent  of  Congress? 

Whether  a  statute  or  administrative  provision  is  overbroad 
is  a  complex  question  under  prevailing  constitutional 
jurisprudence  and  one  that  CIRI  does  not  attempt  to  answer  today. 
However,  CIRI  has  one  practical  observation.   In  creating  a 
preference  program  that  applies  roughly  to  60  percent  of  the 
population,  the  FCC  has  failed  to  narrowly  tailor  the  benefits  of 
the  program  to  avoid  substantial  and  prolonged  constitutional 
litigation.   The  intervening  litigation  will  arrest  the 
designated  entity  preference  program  and  might  well  delay  the 
introduction  of  competitive  bidding  generally.   In  that  event, 
the  benefits  of  an  opportunity  to  participate  in  the  provision  of 
spectrum-based  services  will  unnecessarily  be  delayed  to  people 
like  CIRI's  shareholders. 


*  See  Second  Report  and  Order,  at  f  277  (defining  a  woman- 
owned  corporation  as  one  in  which  a  woman  holds  at  least  50.1 
percent  equity  and  a  50.1  percent  controlling  interest). 
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In  its  Reply  Comments  to  the  Commission,  CIRI  proposed  a 
solution  that  goes  to  the  heart  of  congressional  intent.   The  FCC 
should  adopt  preferences  to  benefit  those  groups  that  are 
disadvantaged  with  respect  to  opportunities  to  participate  in  the 
provision  of  spectrum-based  services.   Under  this  system  a 
preference  would  not  be  given  solely  on  the  basis  of  race  or 
gender,  nor  would  it  be  given  solely  on  the  basis  of  size. 
Rather,  a  preference  would  be  given  to  an  entity  that  could 
demonstrate  that  it  was  disadvantaged.   In  that  way,  the  grant  of 
a  preference  would  comport  with  the  intent  of  Congress  while 
limiting  the  availability  of  Commission  assistance  to  those 
entities  that  truly  need  an  enhanced  opportunity  to  participate 
in  the  provision  of  spectrum-based  services. 

Specifically,  CIRI  has  urged  the  FCC  to  employ  the  standards 
already  established  by  the  SBA  for  determining  whether  a  business 
is  "disadvantaged"  for  the  purposes  of  admission  to  the  SBA 
Minority  Small  Business  and  Capital  Ownership  Development 
Program,  otherwise  known  as  the  "8(a)"  program.   These  existing 
disadvantage  standards  would  be  particularly  useful  to  the 
Commission  in  establishing  a  preference  system  geared  to  the 
disadvantaged  nature  of  the  particular  business  entity,  not 
simply  to  the  size  of  the  entity.   The  standards  are  set  forth  at 
13  C.F.R.  §§  124.105  &  124.106  (1993).   I  have  included  with  this 
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testimony  as  Appendix  A  the  text  of  the  SBA  standards  tailored 
for  use  by  the  FCC  in  competitive  bidding.^ 

IV.   Designated  Entities  that  Pass  the  "Disadvantaged"  Test  Must 
Be  Eligible  for  All  of  the  Preferences  Enumerated  by 
Congress 

The  preferences  mandated  by  Congress  are  vital  to  ensure 

that  businesses  owned  by  disadvantaged  minorities  and  women  have 

an  opportunity  to  participate  in  the  provision  of  spectrum-based 

services.   As  I  have  noted  above,  telecommunications  operations 

are  highly  capital  intensive,  which  makes  competing  for  valuable 

federal  licenses  against  entrenched  telecommunications  providers 

especially  difficult.   Those  providers  are  able  to  link  their 

extensive  resources  with  industry  expertise  to  dominate  a 

particular  market  or  service.   For  this  reason,  it  is  crucial 

that  each  of  the  preferences  enumerated  by  Congress  is  available 

for  Congress'  intended  beneficiaries. 

Congress  directed  the  FCC  to  consider  bidding  credits  and 
tax  certificates  to  assist  designated  entities  in  winning 
licenses  at  auction  and  acquiring  licenses  on  the  open  market, 
and  alternative  payment  schedules  —  including  installment 
payments  —  to  assist  designated  entities  in  paying  for  licenses 
won  at  auction.   Each  of  these  preferences  is  designed  to  avoid 


'  Appendix  A  includes  (1)  the  regulations  proposed  by  CIRI 
for  use  by  the  FCC,  and  (2)  a  marked-up  version  showing  how  those 
proposed  regulations  differ  from  the  current  SBA  regulations. 
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an  excessive  concentration  of  licenses  in  the  hands  of  existing 
telecommunications  providers  by  enhancing  the  ability  of 
designated  entities  to  compete  at  different  stages  of  the 
licensing  process.   The  FCC  should  not  curtail  that  advantage  by 
limiting  the  scope  of  the  preferences  that  it  adopts. 

For  example,  the  FCC  recently  adopted  designated  entity 
preference  rules  to  be  applied  in  competitive  bidding  for 
narrowband  personal  communications  services.   Implementation  of 
Section  309 fi)  of  the  Communications  Act  Competitive  Bidding. 
Third  Report  and  Order.  FCC  94-98  (rel.  May  10,  1994)  ("Thj.rd 
Report  and  Order") .   Notwithstanding  the  plain  intent  of  Congress 
to  afford  preferences  to  each  of  the  entities  designated  in  the 
Budget  Act,  the  Commission  limited  the  availability  of 
installment  payment  plans  to  small  businesses  bidding  for  small 
spectrum  blocks.   Id.  at  H  86-87. 

This  limitation  means  that  minority-owned  businesses  that 
lack  access  to  capital  but  that  cannot  fit  within  the  FCC's 
definition  of  small  business  will  be  denied  access  to  government 
financing.*  Moreover,  small  businesses  will  be  offered  an 


'  For  example.  Congress  has  expressly  found  that  Indians 
such  as  CIRI's  shareholders  lack  access  to  capital  and  to 
traditional  sources  of  financing.   See  H.R.  Rep.  No.  907,  93d 
Cong.,  2nd  Sess. ,  at  2  (1974),  reprinted  in  1974  U.S.C. C.A.N. 
2873,  2874.   Nevertheless,  CIRI  cannot  fit  within  the  FCC's 
definition  of  small  business  and,  therefore,  cannot  receive 
government  financing. 
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installment  payment  option  only  when  they  bid  on  limited  spectrum 
blocks.   Given  the  capital-intensive  nature  of  the 
telecommunications  industry,  this  cannot  have  been  within  the 
intent  of  Congress. 

Congress  directed  the  Commission  to  ensure  that  designated 
entities  are  given  the  opportunity  to  participate  in  the 
provision  of  spectrum-based  services  by  way  of  the  preferential 
measures  set  forth  in  the  Budget  Act.   A  minority-owned  business 
too  large  to  qualify  as  small  under  the  definition  adopted  in  the 
Second  Report  and  Order  might  well  still  be  denied  a  meaningful 
opportunity  to  participate  in  the  provision  of  spectrum-based 
services.   Given  the  capital-intensive  nature  of  the  services 
subject  to  auction  —  such  as  personal  communications  services  —  a 
company  with  a  net  worth  in  excess  of  $6  million  and  average  net 
income  in  excess  of  $2  million  can  very  easily  be  foreclosed  from 
bidding  on  all  but  the  smallest  spectrum  blocks  in  the  most 
limited  markets.'  Indeed,  the  Commission  acknowledges  that  even 
the  Chief  Counsel  for  the  SBA  views  the  $6  million/$2  million 
size  standard  as  infeasible  for  the  services  at  issue.   Second 
Report  and  Order,  at  5  268. 


definition  of  small  business  and,  therefore,  cannot  receive 
government  financing. 

'  This  is  particularly  the  case  if  the  installment  payment 
option  is  restricted  to  the  smallest  service  areas. 
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Thus,  the  Commission  must  broaden  the  availability  of 
installment  payments  to  include  all  entities  that  are  eligible 
for  Commission  preferences.   Moreover,  each  of  the  preferences 
enumerated  by  Congress  must  be  available  to  all  eligible  entities 
to  ensure  that  they  have  the  opportunity  to  participate 
meaningfully  in  the  provision  of  spectrum-based  services. 

V.    The  Commission  Must  Establish  Stringent  Antisham 
Requirements 

In  the  Second  Report  and  Order  the  Commission  adopted  a 

limited  designated  entity  certification  requirement  to  be 

included  in  a  prospective  bidder's  short-form  application. 

Second  Report  and  Order,  at  1  166.   That  provision  would  require 

the  bidder  simply  to  affirm  that  it  is  qualified  as  a  designated 

entity  under  the  Commission's  eligibility  rules.   As  CIRI 

discussed  in  its  initial  Comments  to  the  FCC,  however,  a  much 

more  stringent  antisham  requirement  is  needed. 

The  FCC  has  recognized  that  "the  search  for  control 
necessarily  calls  for  an  investigation  beyond  stock  ownership  in 
order  to  determine  effectively  where  actual  control  resides."'" 
An  analysis  of  de  facto  control  involves  analysis  of  a  number  of 
issues  including:   who  has  the  power  to  direct  the  company's 
operations;  who  determines  the  make-up  of  the  board  of  directors; 


Stereo  Broadcasters.  Inc..  55  FCC  2d  819,  821-22  (1975) 
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whether  a  large  minority  shareholder  also  holds  an  influential 
executive  post  —  in  sum,  who  has  the  right  to  determine  the 
company's  basic  policies." 

Accordingly,  CIRI  noted  that  the  key  to  fulfilling  the 
purpose  behind  the  award  of  preferences  and  to  deterring  sham 
applicants  is  to  require  that  minorities  have  actual  control  of 
the  entity  that  is  to  receive  a  preference  and  that  minorities 
hold  a  significant  equity  interest  in  that  entity.   While  the 
Commission  adopted  a  minority  eligibility  standard  that  reflects 
this  principle,  the  Commission's  short-form  affirmation  does  not 
require  documentation  in  support  of  an  applicant's  claim  of 
preference  eligibility,  nor  does  it  communicate  to  the  applicant 
the  gravity  of  the  declaration  being  made. 

In  light  of  the  complexity  involved  with  adopting  de  facto 
control  as  an  element  of  any  qualification  standard,  CIRI  has 
urged  the  Commission  to  require  that  the  following  elements  be 
demonstrated  and  certified  in  a  winning  bidder's  long-form 
application  to  qualify  the  bidder  for  the  license  won  at  auction: 


•'   See  William  S.  Palev.  1  FCC  Red  1025,  1026  (1986); 
Metromedia.  Inc..  98  FCC  2d  300,  306  (1984),  recon.  denied.  56 
R.R.2d  1198  (1985),  appeal  dismissed.  California  Ass'n  of  the 
Physicallv  Handicapped  v.  FCC.  778  F.2d  823  (D.C.  Cir.  1985); 
Southwest  Texas  Public  Broadcasting  Council.  85  FCC  2d  713,  715 
(1981) . 
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A.  Minorities  must  have  clear  structural  control  over  the 
applicant: 

•  in  a  limited  partnership  application,  the 
minority  must  have  general  partner  status  and 
there  must  be  substantial  restraints  on 
management  control  by  any  other  general 
partner  —  partnership  and  management 
agreements  must  be  filed  with  the  application 

•  in  a  corporate  application,  minorities  must  at 
least  possess  50.1  percent  of  the  voting  stock 
—  shareholder  records  and  voting  trusts  or 
agreements  must  be  filed  with  the  application 

•  in  a  consortium  application,  consortium 
agreements  must  be  filed  with  the  application. 

B.  Certain  elements  in  an  organizational  structure  which 
call  into  question  the  minority  principal's  involvement 
in  the  entity  will  disqualify  the  entity.  For  example, 
if  non-minorities  have  the  ability  to  "call"  the  minimum 
minority  equity  stake  within  a  certain  period  (e.g. . 
three  years)  or  for  a  fixed  or  below  market  price,  the 
applicant  should  not  be  considered  eligible  for  minority 
preferences. 

C.  The  Commission  should  make  clear  that  if  the  applicant's 
statements  are  found  to  be  false,  the  applicant  (and  its 
principals)  will  be  subject  to  substantial  penalties  — 
both  civil  and  criminal  —  as  well  as  being  disqualified 
from  applying  for  any  Commission  license  in  the  future. 
A  warning  such  as  the  following  (which  is  similar  to  that 
included  in  all  FCC  applications)  should  have  a  place  of 
prominence  in  the  "minority  eligibility"  certification 
block: 

WILLFUL  FALSE  STATEMENTS  OR  OMISSIONS  MADE  IN 
THIS  APPLICATION,  INCLUDING  CERTIFICATION  WITH 
RESPECT  TO  THE  APPLICANT'S  ELIGIBILITY  AS  A 
MINORITY-CONTROLLED  ENTITY,  ARE  PUNISHABLE  BY 
FINE  AND  IMPRISONMENT  (U.S.  CODE,  TITLE  18 
SECTION  1001),  CIVIL  PENALTIES  (U.S.  CODE 
TITLE  47,  SECTION  503),  REVOCATION  OF  ANY 
STATION  LICENSE  OR  CONSTRUCTION  PERMIT  (U.S. 
CODE,  TITLE  47,  SECTION  312(A)(1));  AND/OR 
DISQUALIFICATION  FROM  HOLDING  ANY  OTHER 
LICENSES  ISSUED  BY  THE  FEDERAL  COMMUNICATIONS 
COMMISSION. 
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D.  Any  attorney  admitted  to  practice  before  the  Commission 
under  section  1.23  of  the  Commission's  Rules  shall  be 
held  to  the  standards  of  ethical  conduct  required  of 
practitioners  at  the  bar  of  any  court  of  which  he  or  she 
is  a  member.  In  principal,  this  means  that  an  attorney 
who  signs  an  application  by  a  prospective  minority- 
controlled  entity  certifies  by  his  or  her  signature  that 
he  or  she  has  read  the  application  and  that,  to  the  best 
of  the  signer's  knowledge,  information,  and  belief  formed 
after  reasonable  inquiry,  the  statements  made  in  the 
application  are  well  grounded  in  fact.  Under  sections 
1.24  and  1.52  of  its  Rules,  the  Commission  should 
censure,  suspend,  or  disbar  any  attorney  who  fails  to 
conform  to  this  standard. 

These  requirements  would  be  relatively  simple  to  administer 

and  would  ensure  that  the  preferences  adopted  to  increase 

minority  participation  in  telecommunications  would  in  fact  serve 

that  purpose  instead  of  inuring  to  the  benefit  of  non-minority 

enterprises  which  purport  to  be  eligible  for  minority 

preferences,  but,  in  fact,  are  shams. 


VI.   Conclusion 

Mr.  Chairman,  the  number  of  bills  currently  before  Congress 
that  will  impact  the  telecommunications  industry  speaks  to  the 
vitality  and  the  promise  of  this  field.   Nevertheless,  minorities 
are  grossly  underrepresented  in  the  telecommunications  industry 
ranks.   Congress  has  considered  the  lack  of  opportunities  for 
minority  group  members  in  the  telecommunications  field  several 
times  before,  and  in  August  the  Members  of  Congress  spoke  with 
one  voice  on  the  need  for  greater  opportunities  in  this  booming 
industry.   Congress  directed  the  FCC  to  ensure  that  all 
businesses  owned  by  minorities  and  women  are  able  to  share  in  the 
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benefits  of  a  valuable  national  resource,  the  electromagnetic 
spectrum.  Cook  Inlet  urges  this  Subcommittee  to  see  that  the 
congressional  directive  is  fulfilled. 

Thank  you  very  much. 
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APPENDIX   A 


PROPOSED  FCC  REGULATIONS 


§  1    Social  Disadvantage 

(a)  General.  Socially  disadvantaged  individuals  are  those  who  have  been 
subjected  to  racial  or  ethnic  prejudice  or  cultural  bias  because  of  their  identities  as 
members  of  groups  without  regard  to  their  individual  qualities.  The  social  disadvantage 
must  stem  from  circimistances  beyond  their  control.  For  social  disadvantage  relating 
to  Indian  tribes  and  Alaska  Native  Corporations,  see  §  3(a). 

(b)  Members  of  designated  groups.  (1)  In  the  absence  of  evidence  to  the 
contrary,  the  following  individuals  are  presumed  to  be  socially  disadvantaged:  African 
Americans:  Hispanic  Americans:  American  Indians/Alaska  Natives:  Asian 
Americans/Pacific  Islanders  [See  Statement  of  Policy  on  Minority  Ownership  of 
Broadcasting  Facilities,  68  FCC  Red  979  (1978).] 

(2)  An  individual  seeking  socially  disadvantaged  status  as  a  member  of  a 
designated  group  may  be  required  to  demonstrate  that  he/she  holds  himself/herself  out 
and  is  identified  as  a  member  of  a  designated  group  if  the  FCC  has  reason  to  question 
such  individual's  status  as  a  group  member. 

(c)  /ndiuiduals  not  members  of  designated  groups.  An  individual  who  is  not 
a  member  of  one  of  the  above-named  groups  must  establish  his/her  individual  social 
disadvantage  on  the  basis  of  clear  and  convincing  evidence.  A  clear  and  convincing 
case  of  social  disadvantage  must  include  the  following  elements: 

(1)  The  individual's  social  disadvantage  must  stem  from  his  or  her  color, 
ethnic  origin,  gender,  physical  handicap,  long-term  residence  in  an  environment 
isolated  from  the  mainstream  of  AmericcUi  society,  or  other  similar  cause  not  common 
to  small  business  persons  who  are  not  socially  disadvantaged. 

(2)  The  individual  must  demonstrate  that  he  or  she  has  personally  suffered 
social  disadvantage,  not  merely  claim  membership  in  a  non-designated  group  which 
could  be  considered  socially  disadvantaged. 

(3)  The  individual's  social  disadvantage  must  be  rooted  in  treatment  which 
he  or  she  has  experienced  in  American  society,  not  in  other  countries. 

(4)  The  individual's  social  disadvcmtage  must  be  chronic  and  substantial,  not 
fleeting  or  insignificant, 

(5)  The  individual's  social  disadvantage  must  have  negatively  impacted  on  his 
or  her  entry  into  and/or  advancement  in  the  business  world.  The  FCC  will  entertain 
any  relevant  evidence  in  assessing  this  element  of  an  applicant's  case.  The  FCC  will 
particularly  consider  and  place  emphasis  on  the  following  experiences  of  the  individual, 
where  relevant: 


73 


(i)  Education.  The  FCC  shall  consider,  as  evidence  of  an  individual's  social 
disadvantage,  denial  of  equal  access  to  institutions  of  higher  education;  exclusion  from 
social  and  professional  association  with  students  and  teachers;  denial  of  educational 
honors;  social  patterns  or  pressa'-es  which  have  discouraged  the  individual  from 
pursuing  a  professional  or  business  education;  and  other  similar  factors. 

(ii)  Employment.  The  FCC  shall  consider,  as  evidence  of  an  individual's 
social  disadvantage,  discrimination  in  hiring;  discrimination  in  promotions  and  other 
aspects  of  professional  advancement;  discrimination  in  pay  and  fringe  benefits; 
discrimination  in  other  terms  and  conditions  of  employment;  retaliatory  behavior  by 
an  employer;  social  patterns  or  pressures  which  have  charmelled  the  individual  into 
nonprofessional  or  non-business  fields;  and  other  similar  factors. 

(iii)  Business  histonj.  The  FCC  shall  consider,  as  evidence  of  cm  individual's 
social  disadvantage,  unequal  access  to  credit  or  capital;  acquisition  of  credit  or  capital; 
acquisition  of  credit  or  capital  under  unfavorable  circumstances;  discrimination  in 
receipt  (award  and/or  bid)  of  government  contracts;  discrimination  by  potential  clients; 
exclusion  from  business  or  professional  organizations;  and  other  similar  factors  which 
have  impeded  the  individual's  business  development. 


§  2  Economic  disadvantage. 

(a)  Economically  disadvantaged  Individuals.  (1)  Economically 
disadvantaged  individuals  are  socially  disadvantaged  individuals  or  women  whose 
ability  to  compete  in  the  free  enterprise  system  has  been  impaired  due  to  diminished 
capital  and  credit  opportunities  as  compared  to  others  in  the  same  or  similar  line  of 
business  who  are  not  socially  disadvantaged,  and  such  diminished  opportunities  have 
precluded  or  are  likely  to  preclude  such  individuals  from  successfully  competing  in  the 
open  market.  In  determining  economic  disadvantage  the  FCC  may  compare  the 
applicant  concern's  business  and  financial  profile  with  profiles  of  businesses  in  the 
same  or  similar  line  of  business  which  are  not  owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals. 

(2)  This  program  is  not  intended  to  assist  concerns  owned  and  controlled  by 
socially  disadvantaged  individuals  or  women  who  have  accvunulated  substantial  wealth, 
who  have  unlimited  growth  potential  or  who  have  not  experienced  or  having  overcome 
impediments  to  obtaining  access  to  financing,  markets  and  resources. 

(3)  For  economic  disadvantage  as  it  relates  to  tribally-owned  concerns,  see 

§  3(a)(2). 

(b)  Factors  to  be  considered.  In  determining  the  degree  of  diminished  credit 
and  capital  opportunities  of  a  socially  disadvantaged  individual  or  woman,  the  FCC  will 
consider  factors  relating  both  to  the  applicant  concern  and  to  the  individual(s)  claiming 
disadvantaged  status,  including  that  individual's  access  to  credit  and  capital;  the 
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financial  condition  of  the  applicant  concern:  and  the  applicant  concern's  access  to 
credit,  capital  and  markets. 

(1)  Personal  financial  condition  of  the  individuals  claiming  disadvantaged 
status.  This  criterion  is  designed  to  assess  the  relative  degree  of  economic 
disadvantage  of  the  individual  as  well  as  the  individual's  potential  to  capitalize  or 
otherwise  provide  financial  support  for  the  business.  The  specific  factors  to  be 
considered  include  but  are  not  limited  to:  the  individual's  personal  income  for  at  least 
the  past  two  years:  total  fair  market  value  of  all  assets:  and  the  individual's  personal 
net  worth.  An  individual  whose  personal  net  worth  exceeds  $250,000  will  not  be 
considered  economically  disadvantaged. 

(i){A)  Except  as  provided  in  pgiragraph  (b)(  1  )(i)(B)  of  this  section,  when  married, 
an  individual  upon  whom  eligibility  is  based  shall  submit  a  financial  statement  relating 
to  his/her  personal  finances  and  a  separate  financial  statement  relating  to  his/her 
spouse's  personal  finances.  A  married  applicant  individual  residing  in  any  of  the 
community  property  states  or  territories  of  the  United  States  must  clearly  identify  on 
his  or  her  financial  statement  those  assets  which  are  his  or  her  separate  property  and 
those  which  are  community  property.  The  spouse  of  such  married  applicant  must 
similarly  identify  on  his  or  her  financial  statement  those  assets  which  are  his  or  her 
separate  property  and  those  which  are  community  property.  A  one-half  interest  in  the 
assets  identified  as  community  property  (and  income  derived  ft-om  such  assets)  will  be 
attributed  to  the  applicant  individual  for  purposes  of  determining  economic 
disadvantage.  Assets  or  a  community  property  interest  in  assets,  which  applicant 
spouse  has  transferted  to  a  non-applicant  spouse  within  2  years  of  the  date  of  the  FCC 
application  will  be  presumed  to  be  the  property  of  the  applicant  spouse  for  purposes  of 
determining  his/her  personal  net  worth.  However,  such  presumption  shall  not  apply 
to  any  applicant  spouse  who  is  subject  to  a  legal  separation  recognized  by  a  court  of 
competent  jurisdiction.  A  financial  statement  of  a  spouse  of  an  applicant  is  not  required 
if  the  individual  and  his/her  spouse  are  subject  to  a  legal  separation  recognized  by  a 
coiut  of  competent  jurisdiction.  However,  an  applicant  individual  must  include  on  his 
or  her  statement  all  community  property  in  which  he  or  she  has  an  interest. 

(B)  Except  for  concerns  where  both  spouses  are  individuals  upon  whom 
eligibility  is  based,  the  requirement  of  paragraph  (b)(l)(i){A)  of  this  section,  relating  to 
the  separate  financial  statements,  applies  only  to  determinations  of  economic 
disadvantage.  For  a  concern  where  both  spouses  are  individuals  upon  whom  eligibility 
is  based,  the  personal  net  worth  of  each  spouse  individually  will  be  considered. 

(2)  Business  financial  condition.  This  criterion  will  be  used  to  provide  a 
financial  picture  of  a  firm  at  a  specific  point  in  time  in  comparison  to  other  concerns  in 
the  same  or  similar  line  of  business  which  are  not  owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals.  In  evaluating  a  concern's  financial  condition, 
the  FCC's  consideration  will  include,  but  not  be  limited  to,  the  following  factofs: 
business  assets,  revenues,  pre-tax  profit,  working  capital  and  net  worth  of  the  concern, 
including  the  value  of  the  investments  in  the  concern  held  by  the  individual  claiming 
disadvantaged  status. 
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(3)  Access  to  credit  and  capital.  This  criterion  will  be  used  to  evaluate  the 
ability  of  the  applicant  concern  to  obtain  the  external  suppori  necessary  to  operate  a 
competitive  business  enterprise.  In  making  the  evaluation,  the  FCC  shall  consider  the 
concern's  access  to  credit  and  capital,  including,  but  not  limited  to.  the  following 
factors:  Access  to  long-tenn  fmancing:  equipment  trade  credit;  access  to  raw  materials 
and/or  supplier  trade  credit;  and  bonding  capability. 


§  3  Concerns  owned  by  Indian  tribes,  including  Alaska  Native  Corporations. 

(a)  General.  Indian  tribes  are  considered  socially  and  economically 
disadvantaged  for  purposes  of  participation  according  to  the  following  criteria: 

(1)  Social  disadvantage.  An  Indian  tribe  meeting  the  definition  set  forth  in 
§  4  shall  be  deemed  socially  disadvantaged. 

(2)  Economic  disadvantage.  With  the  exception  of  Alaska  Native 
Corporations  (see  §  3(e)(2),  the  Indian  tribe  must  demonstrate  to  the  FCC  that  the  tribe 
itself  is  economically  disadvantaged.  This  shall  involve  the  consideration  of  available 
data  showing  the  tribe's  economic  condition,  including  but  not  limited  to.  the  following 
information: 

(i)  The  number  of  tribal  members. 

(ii)  The  present  tribal  unemployment  rate. 

(iii)  The  per  capita  income  of  tribal  members,  excluding  judgment  awards. 

(iv)  The  percentage  of  the  local  Indiem  population  below  the  poverty  level. 

(v)  The  tri^be's  access  to  capital  markets. 

(vi)  The  tribal  assets  as  disclosed  in  a  current  tribal  fincmcial  statement.  The 
statement  should  list  all  assets  including  those  which  are  encumbered  or  held  in  trust, 
but  the  status  of  those  encumbered  or  trust  assets  should  be  clearly  delineated. 

(vii)  A  list  of  all  wholly  or  partially  owned  tribal  enterprises  or  affiliates  and  the 
primary  industry  classification  of  each.  The  list  must  also  specify  the  members  of  the 
tribe  who  manage  or  control  such  enterprises  or  serve  as  officers  or  directors. 

(3)  Application  process  -  forms  and  documents  required.  In  order  to 
establish  tribal  eligibility,  the  Indian  tribe  must  submit  the  forms  and  docimients 
required  of  applicants  generally  as  well  as  the  following  material. 

(i)  A  copy  of  the  tribe's  governing  document(s)  such  as  its  constitution  or 
business  charter. 
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(ii)  Evidence  of  its  recognition  as  a  tribe  eligible  for  the  special  programs  and 
services  provided  by  the  United  States  or  by  its  state  of  residence. 

(iii)  Copies  of  its  articles  of  incorporation  and  bylaws  as  filed  with  the 
organizing  or  chartering  authority,  or  similar  documents  needed  to  establish  and  govern 
a  non-corporate  legal  entity. 

(iv)  Docimients  or  materials  needed  to  show  the  tribe's  economically 
disadvantaged  status  as  described  in  paragraph  (a)(2)  of  this  section. 

(b)  Legal  business  entity  organized  for  profit  and  susceptible  to  suit.  The 
applicant  or  participating  concern  must  be  a  separate  and  distinct  legal  entity  organized 
or  chartered  by  the  tribe,  or  Federal  or  state  authorities.  The  concern's  articles  of 
incorporation  must  contain  express  sovereign  immunity  waiver  language,  or  a  "sue  and 
be  sued"  clause  which  designates  United  States  Federal  Courts  to  be  among  the  courts 
of  competent  jurisdiction  for  all  matters  relating  to  the  FCC's  programs,  including,  but 
not  limited  to.  loans,  advance  payments  and  contract  performance.  Also,  the  concern 
must  be  organized  for  profit,  and  the  tribe  must  possess  economic  development  powers 
in  the  tribe's  governing  documents. 

(c)  Ownership.  For  corporate  entities,  a  tribe  must  own  at  least  51  percent  of 
the  voting  stock  and  at  least  5 1  percent  of  the  aggregate  of  all  classes  of  stock.  For  non- 
corporate entities,  a  tribe  must  own  at  least  a  5 1  percent  interest. 

(d)  Control  and  management,  (i)  Except  for  concerns  owned  by  ANCs,  the 
management  and  daily  business  operations  of  a  tribally-owned  concern  must  be 
controlled  by  an  individual  member(s)  of  an  economically  disadvantaged  tribe.  This 
paragraph  does  not  preclude  management  of  a  tribally-owned  concern  by  committees, 
teams,  or  Boards  controlled  by  such  individuals. 

(e)  Individual  eligibility  limitation  -  (1)  Concerns  owned  by  Indian  tribes 
except  those  owned  by  Alaska  Native  Coqjorations.  Requirements  regarding 
management  and  daily  business  operations  are  met  if  a  tribally-owned  concern  is 
controlled  by  one  or  more  members  of  the  economically  disadvEintaged  Indicin  tribe. 

(2)  Concerns  owned  by  Alaska  Native  Corporations.  The  Alaska  Native 
Claims  Settlement  Act,  as  amended,  provides  that  a  concern  which  is  majority  owned 
by  an  Alaska  Native  Corporation  shall  be  deemed  to  be  controlled  and  managed  by 
minority  individuals  and,  pursuant  to  Pub.  L.  102-415  §  10(1992)  (43  U.S.C.  §  1626(e)). 
shall  be  deemed  economically  disadvantaged  for  purpose  of  participation  in  Federal 
programs.  Therefore,  the  FCC  will  not  examine  the  disadvantaged  status  of  an 
individual  involved  in  the  management  of  daily  business  operations  of  an  Alaska  Native 
Corporation-owned  concern. 
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§  4       Definitions. 

Afos/ca/VatiL'e  means  a  citizen  of  the  United  States  who  is  a  person  of  one-fourth 
degree  or  more  Alaskan  Indian  (including  Tsimshian  Indians  not  enrolled  in  the 
Metlaktla  Indian  Community),  Eskimo,  or  Aleut  blood,  or  a  combination  thereof.  The 
term  includes,  in  the  absence  of  proof  of  a  minimum  blood  quantum,  any  citizen  who 
is  regarded  as  an  Alaska  Native. 

A  laska  Native  Coqioration  means  any  Regional  Corporation.  Village  Corporation. 
Urban  Corporation,  or  Group  Corporation  organized  under  the  laws  of  the  State  of 
Alaska  in  accordance  with  the  Alaska  Native  Claims  Settlement  Act,  as  amended  (43 
U.S.C.  1601,  et  seq. 

Indian  tribe  means  any  Indian  tribe,  band,  nation,  or  other  organized  group  or 
community  of  Indians,  including  any  Alaska  Native  Corporation,  as  defined  in  this 
section,  which  is  recognized  as  eligible  for  the  special  programs  and  services  provided 
by  the  United  States  to  Indiems  because  of  their  status  as  Indicms,  or  is  recognized  as 
such  by  the  State  in  which  such  tribe,  bank,  nation,  group,  or  community  resides.  See, 
definition  of  "tribally-owned  concern. " 
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13  CFR  Chapter  1  fl  1  93  Edition)  PROPOSED  FCC  REGULATIONS 


§  124.106  §  1   Social  Disadvantage 

(a)  General.  Socially  disadvantaged  individuals  are  those  who  have  been 
subjected  to  racial  or  ethnic  prejudice  or  cultural  bias  because  of  their  identities  as 
members  of  groups  without  regard  to  their  individual  qualities.  The  social  disadvantage 
must  stem  from  circumstances  beyond  their  control.  For  social  disadvantage  relating 
to  Indian  tribes  and  Alaska  Native  Corporations,  see  §  124.112(a)  3(a). 

(b)  Members  of  designated  groups.  (1)  In  the  absence  of  evidence  to  the 
contrary,  the  following  individuals  are  presumed  to  be  socially  disadvantaged:  Black 
African  Americans:  Hispanic  Americans:  Native — Americans  (American  Indians. 
Eslcimos.  Aleuts,  or  Native  Hawaiians);  Asian  Pacific  Americans  (persons  with  origins 
from  Burma.  Thailand.  Malaysia.  Indonesia.  Singapore.  Brunei.  Japan.  China.  Taiwan. 
Laos.  Cambodia  (Kampuchea).  Vietnam.  Korea.  The  Philippines.  U.S.  Trust  Territory 
of  the  Pacific  Islands  (Republic  of  Palau).  Republic  of  the  Marshall  Islands.  Federated 
States  of  Micronesia,  the  Commonwealth  of  the  Northern  Mariana  Islands.  Guam. 
Samoa.  Macao.  Hong  Kong.  Fiji.  Tonga.  Kiribati.  Tuvalu,  or  Nauru);  Subcontinent  Asian 
Americans  (persons  with  origins  from  India.  Palcistan.  Bangladesh.  Sri  Lanlm.  Bhutan, 
the  Maldives  Islands  or  Nepal);  and  members  of  other  groups  designated  from  time  to 
time  by  SBA  according  to  procedures  set  forth  at  paragraph  (d)  of  this  section. 
American  Indians/ Alaska  Natives:  Asian  Americans/Pacific  Islanders.  [See  Statement 
ofPolicu  on  Minoritu  Ownership  ofBroadcastinci  Facilities.  68  FCC  2d  979  (1978).! 

(2)  An  individual  seeking  socially  disadvantaged  status  as  a  member  of  a 
designated  group  may  be  required  to  demonstrate  that  he/she  holds  himself/herself  out 
and  is  identified  as  a  member  of  a  designated  group  if  SBA  the  FCC  has  reason  to 
question  such  individual's  status  as  a  group  member. 

(c)  Individuals  not  members  of  designated  groups.  fH  An  individual  who  is 
not  a  member  of  one  of  the  above-named  groups  must  establish  his/her  individual  social 
disadvantage  on  the  basis  of  clear  and  convincing  evidence.  A  clear  and  convincing 
case  of  social  disadvantage  must  include  the  following  elements: 

Ml)  The  individual's  social  disadvantage  must  stem  from  his  or  her  color, 
ethnic  origin,  gender,  physical  handicap,  long-term  residence  in  an  environment 
isolated  from  the  mainstream  of  American  society,  or  other  similar  cause  not  common 
to  small  business  persons  who  are  not  socially  disadvantaged. 

Hi)i2]  The  individual  must  demonstrate  that  he  or  she  has  personally  sufiFered 
social  disadvantage,  not  merely  claim  membership  in  a  non-designated  group  which 
could  be  considered  socially  disadvantaged. 

(tttK3)  The  individual's  social  disadvantage  must  be  rooted  in  treatment  which 
he  or  she  has  experienced  in  American  society,  not  in  other  countries. 
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(4v4(41  The  individual's  social  disadvantage  must  be  chronic  and  substantial,  not 
fleeting  or  insignificant. 

fv4(51  The  individual's  socifJ  disadvantage  must  have  negatively  impacted  on  his 
or  her  entr\-  into  and/or  advancement  in  the  business  world.  SBA  The  FCC  will 
entenain  any  relevant  evidence  in  assessing  this  element  of  an  applicant's  case.  SBA 
The  FCC  will  particularly  consider  and  place  emphasis  on  the  following  experiences  of 
the  individual,  where  relevant: 

fAKil  Education.  SBA  The  FCC  shall  consider,  as  evidence  of  an  individual's 
social  disadvantage,  denial  of  equal  access  to  institutions  of  higher  education:  exclusion 
from  social  and  professional  association  with  students  and  teachers:  denial  educational 
honors:  social  patterns  or  pressures  which  have  discotiraged  the  individual  from 
pursuing  a  professional  or  business  education:  and  other  similar  factors. 

(B|[ul  Employment.  SBA  The  FCC  shall  consider,  as  evidence  of  an  individual's 
social  disadvantage,  discrimination  in  hiring:  discrimination  in  promotions  and  other 
aspects  of  professional  advancement:  discrimination  in  pay  and  fringe  benefits; 
discrimination  in  other  terms  and  conditions  of  employment:  retaliatory  behavior  by 
an  employer;  social  patterns  or  pressures  which  have  channelled  the  individual  into 
nonprofessional  or  non-business  fields;  and  other  similar  factors. 

(€)(iii)  Business  history.  SBA  The  FCC  shall  consider,  as  evidence  of  an 
individual's  social  disadvantage,  unequal  access  to  credit  or  capital;  acquisition  of  credit 
or  capital:  acquisition  of  credit  or  capital  under  unfavorable  circumstances: 
discrimination  in  receipt  (award  and/or  bid)  of  government  contracts:  discrimination  by 
potential  clients;  exclusion  from  business  or  professional  organizations;  and  other 
similar  factors  which  have  impeded  the  individual's  business  development. 

(D)  Socially  disadvantaged  group  inclusion — ( 1 )  General.  Upon  an  adequate  preliminary 
showing  to  SBA  by  representatives  of  an  identifiable  group  that  the  group  has  suffered 
chronic  racial  or  ethnic  prejudice  or  cultural  bias,  and  upon  the  request  of  the 
representatives  of  the  group  that  SBA  do  so,  SBA  shall  publish  in  the  FEDERAL 
REGISTER  a  notice  of  its  receipt  of  a  request  that  it  consider  a  group  not  specifically 
named  in  paragraph  (b)(1)  of  this  section  to  have  members  which  arc  socially 
disadvantaged  because  of  their  identification  as  members  of  the  group  for  the  purpose 
of  eligibility  for  the  8(a)  program.  The  notice  shall  adequately  identify  the  group  malting 
the  request,  and  if  a  hearing  is  requested  on  the  matter  and  such  request  is  granted,  the 
time,  date  and  location  at  which  such  hearing  is  to  bo  hold.  All  information  submitted 
to  support  a  request  should  be  addressed  to  the  AA/MSB&COD. 

[2)  Standards  to  be  applied.  In  determining  whether  a  group  has  made  an  adequate 
preliminary  showing  that  it  has  suffered  chronic  racial  or  ethnic  prejudice  or  cultural 
bias  for  the  purposes  of  this  regulation,  SBA  shall  determine: 

(i)  Whether  the  group  has  suffered  the  effects  of  prejudice,  bias,  or  discriminatory 
practices; 
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(ii)  Whether  such  conditions  have  resulted  in  economic  deprivation  for  the  group  of  the 
tvpo  which  Congress  has  found  exists  for  the  groups  named  in  the  Small  Business  Act; 

(iii)  Whether  such  conditions  have  produced  impediments  in  the  business  world  for 
members  of  the  group  over  which  thoy  have  no  control  and  which  are  not  common  to 
all  small  businoso  owners.  If  it  is  demonstrated  to  SBA  by  a  particular  group  that  it 
Gatisfieo  the  above  criteria.  SEA  will  publish  the  notice  described  in  paragraph  (d)(1)  of 
this  section. 

(3)  Procedure.  Once  a  notice  is  published  under  paragraph  (d)(1)  of  this  section.  SBA 
shall  adduce  fiuther  information  on  the  record  of  the  proceeding  which  tends  to  support 
or  refute  the  group's  request.  Such  information  may  be  submitted  by  any  member  of 
the  public,  including  Government  representatives  and  any  member  of  the  private 
sector.  Information  may  bo  submitted  in  written  form,  or  orally  at  such  hearings  as  SBA 
may  hold  on  the  matter. 

(4)  Decision.  Once  SBA  has  published  a  notice  under  paragraph  (d)(1)  of  this  section,  it 
shall  afford  a  period  of  not  more  than  thirty  (3)  days  for  public  comment  concerning  the 
petition  for  socially  disadvantaged  group  status.  If  appropriate.  SBA  may  hold  hearings 
within  .such  comment  period.  Thereafter.  SBA  shall  consider  all  information  received 
and  shall  render  its  final  decision  within  60  days  of  the  close  of  the  comment  period- 
Such  decisions  shall  bo  published  as  a  notice  in  the  FEDERAL  REGISTER.  Concurrent 
with  the  notice.  SBA  shall  advise  the  petitioners  of  its  final  decision  in  writing.  If 
appropriate.  SBA  shall  amend  this  regulation  accordingly. 


§  124.106  2  Economic  disadvantage. 

(a)  Ek:onomic  disadvantage  for  the  S(a)  program.  fl}(i)  For  purposes  of  the 
Si€t) — program. — economically  Economicallu  disadvantaged  Individuals.  (1) 
EconomicaUv  disadvantaged  individuals  are  socially  disadvantaged  individuals  or 
women  whose  ability  to  compete  in  the  free  enterprise  system  has  been  impaired  due 
to  diminished  capital  and  credit  opportunities  as  compared  to  others  in  the  same  or 
similar  line  of  business  who  are  not  socially  disadvantaged,  and  such  diminished 
opportunities  have  precluded  or  are  likely  to  preclude  such  individuals  from 
successfully  competing  in  the  open  market.  In  determining  economic  disadvantage  fer 
purposes  of  8(a)  program  eligibility.  SBA  shall  the  FCC  may  compare  the  applicant 
concern's  business  and  financial  profile  with  profiles  of  businesses  in  the  same  or 
similar  line  of  business  which  are  not  owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals. 

faM2)  This  program  is  not  intended  to  assist  concerns  owned  and  controlled  by 
socially  disadvantaged  individuals  or  women  who  have  accumulated  substantial  wealth, 
who  have  unlimited  growth  potential  or  who  have  not  experienced  or  having  overcome 
impediments  to  obtaining  access  to  financing,  markets  and  resources. 
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(«iK31  For  economic  disadvantage  as  it  relates  to  tribally-owned  concerns,  see 
§  lai.liafbKai  3(al(21. 

f^(bl  Factors  to  be  considered.  In  determining  the  degree  of  diminished  credit 
and  capital  opportunities  of  a  socially  disadvantaged  individual  or  womanr^BA  the  FCC 
will  consider  factors  relating  both  to  the  applicant  concern  and  to  the  individual(s) 
claiming  disadvantaged  status,  including  that  individual's  access  to  credit  and  capital: 
the  financial  condition  of  the  applicant  concern;  and  the  applicant  concern's  access  to 
credit,  capital  and  markets. 

i^l]  Personal  financial  condition  of  the  individuals  claiming  disadvantaged 
status.  This  criterion  is  designed  to  assess  the  relative  degree  of  economic 
disadvantage  of  the  individual  as  well  as  the  individual's  potential  to  capitalize  or 
otherwise  provide  financial  support  for  the  business.  The  specific  factors  to  be 
considered  include  but  are  not  limited  to:  the  individual's  personal  income  for  at  least 
the  past  two  years:  total  fair  market  value  of  all  assets;  and  the  individual's  personal 
net  worth.  Subject  to  the  exclusion  set  forth  in  paragraph  (a)(a)(i)(B)  of  this  section,  an 
An  individual  whose  personal  net  worth  exceeds  $250,000  will  not  be  considered 
economically  disadvantaged  for  purposes  of  8(a)  program  entry.  For  personal  net  worth 
thresholds  relating  to  continued  8(a)  program  eligibility,  see  §  124.111(a). 

(A)(l)(i)(A)  Except  as  provided  in  paragraph  (a)(21(A)(21  (b)(l)(i)(B)  of  this 
section,  when  married,  an  individual  upon  whom  eligibility  is  based  shall  submit  a 
financial  statement  relating  to  his/her  personal  finances  and  a  separate  financial 
statement  relating  to  his/her  spouse's  personal  finances.  A  married  applicant  individual 
residing  in  any  of  the  community  property  states  or  territories  of  the  United  States  {er^ 
Arizona.  California. — Idaho.  Louisiana. — Nevada.  Now  Mexico.  Puerto  Rico.  Texas. 
Washington  and  Wisconsin)  must  clearly  identify  on  his  or  her  financial  statement 
those  assets  which  are  his  or  her  separate  property  and  those  which  are  community 
property.  The  spouse  of  such  married  applicant  must  similarly  identify  on  his  or  her 
financial  statement  those  assets  which  are  his  or  her  separate  property  and  those  which 
are  community  property.  A  one-half  interest  in  the  assets  identified  as  community 
property  (and  income  derived  from  such  assets)  will  be  attributed  to  the  applicant 
individual  for  purposes  of  determining  economic  disadvantage.  Assets  or  a  community 
property  interest  in  assets,  which  applicant  spouse  has  transferred  to  a  non-applicant 
spouse  within  2  years  of  the  date  of  the  FCC  application  to  the  8(a)  program  will  be 
presumed  to  be  the  property  of  the  applicant  spouse  for  purposes  of  determining  his/her 
personal  net  worth.  However,  such  presumption  shall  not  apply  to  any  applicant 
spouse  who  is  subject  to  a  legal  separation  recognized  by  a  court  of  competent 
jurisdiction.  A  financial  statement  of  a  spouse  of  an  applicant  is  not  required  if  the 
individual  and  his/her  spouse  are  subject  to  a  legal  separation  recognized  by  a  court  of 
competent  jurisdiction.  However,  an  applicant  individual  must  include  on  his  or  her 
statement  all  community  property  in  which  he  or  she  has  an  interest. 

(^(B)  Except  for  concerns  where  both  spouses  are  individuals  upon  whom 
eligibility  is  based,  the  requirement  of  paragraph  (a)(2)(i)(A)(l)(b)(l)(i)(A)  of  this  section, 
relating  to  the  separate  financial  statements,  applies  only  to  determinations  of  economic 
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disadvantage  for  purposes  of  8(a)  program  entr>\  For  a  concern  where  both  spouses  are 
individuals  upon  whom  program  eHgibility  is  based,  the  personal  net  worth  of  each 
spouse  individually  will  be  considered  for  program  certification  and  for  program 
oligibility. 

(B)  Whonovor  SBA  calculates  the  personal  net  worth  of  an  individual  claiming 
disadvantaged  status  for  purposes  of  the  8(a)  program.  SBA  shall  exclude  the 
individual's  ownership  interest  in  the  applicant  or  participating  8(a)  concern  and  the 
equity  in  his/hor  primary  personal  residence,  but  shall  not  exclude  any  portion  of  such 
equity  in  his/her  primary  residence  which  is  attributable  to  excessive  withdrawals  from 
the  applicant  or  participating  8(a)  concern. 

(C)  Whenever  SBA  calculates  the  personal  not  worth  of  an  individual  claiming  to  be  an 
Alaska  Native,  as  defined  in  §  124.100.  for  piuposos  of  qualifying  an  individually  owned 
8(a)  applicant  concern.  SBA  shall  include  assets  and  income  from  sources  other  than 
an  Alaska  Native  Corporation,  as  defined  in  §  134.100.  and  shall  exclude  from  such 
calculation  any  of  the  following  which  the  individual  receives  from  any  Alaska  Native 
Corporation! 

(1)  Cash  (including  cash  dividends  on  stock  received  fi'om  a  Native  Corporation)  to  the 
extent  that  it  does  not.  in  the  aggregate,  exceed  $2,000  per  individual  per  annimi: 

(2)  Stock  (including  stock  issued  or  distributed  by  a  Native  Corporation  as  a  dividend 
or  distribution  on  stock); 

(3)  A  partnership  interest; 

(4)  Land  or  an  interest  in  land  (including  land  or  an  interest  in  land  roceivod  from  a 
Native  Corporation  as  a  dividend  or  distribution  on  stock);  and 

(5)  An  interest  in  settlement  trust. 

(iiK2)  Business  financial  condition.  This  criterion  will  be  used  to  provide  a 
financial  pictiu"e  of  a  firm  at  a  specific  point  in  time  in  comparison  to  other  concerns  in 
the  same  or  similar  line  of  business  which  are  not  owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals.  In  evaluating  a  concern's  financial  condition. 
SBA's  the  FCC's  consideration  win  include,  but  not  be  limited  to,  the  following  factors: 
business  assets,  revenues,  pre-tax  profit,  working  capital  and  net  worth  of  the  concern, 
including  the  value  of  the  investments  in  the  concern  held  by  the  individual  claiming 
disadvantaged  status. 

fmK3)  Access  to  credit  and  capital.  This  criterion  will  be  used  to  evaluate  the 
ability  of  the  applicant  concern  to  obtain  the  external  support  necessary  to  operate  a 
competitive  business  enterprise.  In  making  the  evaluation,  SBA  the  FCC  shaU  consider 
the  concern's  access  to  credit  and  capital,  including,  but  not  limited  to,  the  following 
factors:  Access  to  long-term  financing:  equipment  trade  credit:  access  to  raw  materials 
and/or  supplier  trade  credit:  and  bonding  capability. 
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(b)  Economic  distulvninage  lor  the  8((i)  8ub( onti  ucting;  Program.  SirtiiU  Disulviuiiaj^ed 
Biisinei'vs  Sot  Aside?..  SmtiU  Die.advantaged  Busine.'w  Evtiiuation  Preferences  and  lortmy 
other  Fedenil  procurement  progr;uns  requiring  SBA's  determination  of  disadvantaged 
r.tatu^i.  ( 1 )  For  puri^oses  of  the  section  8(d)  Subcontracting  Program  and  other  programs 
requiring  SBA's  determination  ai  disadvantaged  status,  economically  disadvantaged 
individuitls  tue  sociiiHy  disadvantaged  individual?;  whose  ability  to  compete  in  the  free 
enterprise  system  has  been  impaired  due  to  diminished  capital  and  credit  opportunities, 
as  compajed  to  others  in  the  same  or  similar'  line  of  business  and  whose  diminished 
opportunitioii  have — precluded  or  are  Ukoly — te — preclude — such  individuals — from 
successfully  competing  in  the  open  market.  In  determining  economic  disadvantage  for 
the  .section  8(d)  Subcontracting  program.  Small  Disadvantaged  Business  set  asides  and 
Small  Disadvantaged  Business  Evaluation  preferences.  SBA  will  consider  the  factors  set 
fonh  in  paragraph  (a)  of  this  section  but  will  apply  standards  to  each  factor  that  are  less 
restrictive  than  those  applied  when  determining  economic  disadvantage  for  purposes 
of  the  8(a)  program.  This  approach  corresponds  to  the  Congressional  intent  that  partial 
or  complete  achievement  of  a  concerns  8(a)  program  business  development  goals 
should  not  necessarily  preclude  its  pariicipation  in  other  Federal  procurement  programs 
for  concerns  owned  and  controlled  by  socially  and  economically  disadvantaged 
individuals. 

(2)  i\n  individual  whose  personal  net  worih  exceeds  $750,000  as  calculated  pursuant 
to  paragraph  (a)(2)(i)  of  this  section,  will  not  be  considered  economically  disadvantaged 
for  purposes  of  section  8(d)  of  the  Small  Business  Act  ( 16  U.S.C.  637(d))  or  any  Federal 
procurement — program — which  uses  section  8(d)  for  its  definition  of  economic 
disadvantage. 


S  124.112  3  Concerns  owned  by  Indian  tribes,  including  Alaska  Native 
Corporations. 

(a)  General.  Small  business  concerns  owned  by  Indian  tribes  are  eligible  for 
participation  in  the  section  8(a)  program,  provided  that  ceriain  conditions  are  met  as 
described  below.  The  term  "Indian  tribe"  is  defined  in  §  124.100. 

(2)  Small  business  concerns  owned  and  controlled  by  Indian  tribes  are  generally 
considered  socially  and  economically  disadvantaged  for  purposes  of  participation 
according  to  the  following  criteria:  in  programs  authorized  by  section  8(d)  of  the  Small 
Business  Act.  section  1207(a)  of  the  Defense  Authorization  Act  of  1087  and  any  other 
program,  which  requires  social  and  economic  disadvantaged  status  as  a  condition  of 
eligibility.  If  the  disadvantaged  status  of  a  tribally  owned  concern  in  challenged  under 
subpari  B  of  this  part,  SBA  will  evaluate  the  concom's  disadvantaged  status  using  the 
criteria  set  forth  in  this  section. 

(3)  Small  business  concerns  owned  and  controlled  by  Alaska  Native  Corporations 
(ANCs)  are  eligible  for  participation  in  the  8(a)  program,  subject  to  the  same  conditions 
as  apply  to  tribally  owned  concerns  which  are  described  at  paragraphs  (b)  through  (e) 
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of  this  GGCtion.  with  the  following  oxcoptions  which  apply  sololy  to  ANC  owned 
concoms; 

(i)  In  evaluating  the  economic  disadvantage  of  the  ANC.  no  conoideration  shall  bo  given 
to  asoots  or  income  derived  from  distributions  of  the  Alaska  Native  Fund  established  by 
the  .Maslta  Native  Claims  Settlement  Act.  43  U.S.C.  1601.  ot  oeq.  Such  assets  and 
income  should  be  included  and  specifically  identified  on  the  aNC's  financial  statements. 

(ii)  Alaska  Natives  and  descendants  of  Natives  must  own  a  majority  of  both  the  total 
equity  of  the  ANC  an  the  total  voting  powers  to  elect  directors  of  the  ANC  through  their 
holdings  of  settlement  common  stock.  Settlement  common  stock  moans  stock  of  ANC 
issued  pursuant  to  43  U.S.C.  1606(g)(1).  which  is  subject  to  the  rights  and  restrictions 
listed  in  43  U.S.C.  1606(h)(1). 

(iii)  Even  though  an  ANC  can  be  either  for  profit  or  non  profit,  a  small  business  concern 
owned  and  controlled  by  ANC  must  be  for  profit  to  be  eligible  for  the  8(a)  program.  The 
concern  will  be  doomed  owned  and  controlled  by  the  ANC  for  purposes  of  program 
eligibility  so  as  to  satisfy  paragraph  (c)(3)  of  this  section  where  the  majority  of  stock  or 
other  ownership  interest  is  hold  by  the  ANC  and  holders  of  its  sotUement  common 
stock.  Both  a  majority  of  the  total  equity  and  total  voting  power  must  be  so  hold. 

(iv)  Paragraphs  (b)(3)  and  (ii)  of  this  section  are  not  generally  applicable  to  an  ANC. 
provided  its  status  as  an  ANC  is  clearly  shown  in  its  articles  of  incorporation  and  by 
laws.  Additionally,  paragraph  (c)(1)  of  this  section  is  not  applicable  to  the  ANC  owned 
concern  to  the  extent  it  requires  an  express  waiver  of  sovereign  immunity  or  a  "sue  and 
be  sued"  clause. 

(v)  The  Alaska  Native  Claims  Settlement  Act  provides  that  a  concern  minority  owned 
by  an  ANC  shall  bo  doomed  to  be  both  owned  controlled  by  such  ANC.  Therefore,  an 
individual  responsible  for  control  and  management  of  an  ANC  owned  8(a)  applicant  or 
Participant  need  not  establish  personal  social  and  economic  disadvantage. 

(b)  Tribal  eligibility.  In  order  to  qualify  a  concern  which  it  owns  and  controls  for 
pariicipation  in  the  8(a)  program,  an  Indian  tribe  itself  must  moot  the  conditions  set 
forth  in  paragraphs  (b)(1)  and  (b)(a)  of  this  section.  Once  an  Indian  tribe  has  so 
established  its  disadvantaged  status,  it  need  not  reestablish  such  status  in  order  to  have 
other  businesses  that  it  owns  certified  for  8(a)  Program  Participation,  unless  spocifically 
required  to  do  so  by  the  AA/MSB&COD  or  his/her  designee.  The  AA/MSB&COD.  or 
designee,  may  require  proof  of  tribal  eligibility  during  the  Program  Participation  of  any 
tribally  owned  business  or  at  any  time  during  the  processing  of  an  8(a)  program 
application  from  a  tribally  owned  concern.  However,  nothing  in  this  paragraph  affects 
the  requirement  that  each  tribally  owned  concern  seelcing  to  be  certified  for  8(a) 
Program  Participation  comply  with  the  provisions  of  paragraph  (c)  of  this  section. 

(1)        Social  disadvantage.   An  Indian  tribe  meeting  the  definition  set  forth  in 
§  134.100  4  shall  be  deemed  socially  disadvantaged. 
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(2)  Economic  disadvantage.  In  order  to  bo  eligible  to  participate  in  tho  8(a) 
Program  With  the  exception  of  Alaska  Native  Corporations  (see  §  3(el(2)),  the  Indian 
uibe  must  demonstrate  to  SBA  the  FCC  that  the  tribe  itself  is  economically 
disadvantaged.  This  shall  involve  the  consideration  of  available  data  showing  the 
tribe's  economic  condition,  including  but  not  limited  to.  the  following  information: 

(i)  The  number  of  tribal  members. 

(ii)  The  present  tribal  unemplov-ment  rate. 

[iii]  The  per  capita  income  of  tribal  members,  excluding  judgment  awards. 

(iv)  The  percentage  of  the  local  Indian  population  below  the  poverty  level. 

(v)  The  tribe's  access  to  capital  markets. 

(vi)  The  tribal  assets  as  disclosed  in  a  current  tribal  financial  statement.  The 
statement  should  list  all  assets  including  those  which  are  encumbered  or  held  in  trust, 
but  the  status  of  those  encumbered  or  trust  assets  should  be  clearly  delineated. 

(vii)  A  list  of  all  wholly  or  partially  owned  tribal  enterprises  or  afTiliates  and  the 
primary'  industry  classification  of  each.  The  list  must  also  specify  the  members  of  the 
tribe  who  manage  or  control  such  enterprises  or  serve  as  officers  or  directors. 

(3)  Application  process  -  forms  and  documents  required.  Except  as 
provided  in  paragraph  (a)(3)(iv)  of  this  section,  in  In  order  to  establish  tribal  eligibility 
to  qualify  for  tho  8(a)  program,  the  Indian  tribe  must  submit  the  forms  and  documents 
required  of  8(d)  applicants  generally  as  well  as  the  following  material. 

(i)  A  copy  of  the  tribe's  governing  document(s)  such  as  its  constitution  or 
business  charter. 

(ii)  Evidence  of  its  recognition  as  a  tribe  eligible  for  the  special  programs  and 
services  provided  by  the  United  States  or  by  its  state  of  residence. 

(iii)  Copies  of  its  articles  of  incorporation  and  bylaws  as  filed  with  the 
organizing  or  chartering  authority,  or  similar  documents  needed  to  establish  and  govern 
a  non-corporate  legal  entity. 

(iv)  Documents  or  materials  needed  to  show  the  tribe's  economically 
disadvantaged  status  as  described  in  paragraph   (b)(2)(al(2)  of  this  section. 

(c)  Business  eligibility.  In  order  to  be  eligible  to  participate  in  tho  8(a)  program,  a 
concern  which  is  owned  by  an  eligible  Indian  tribe  must  meet  the  conditions  sot  forth 
in  paragraphs  (c)(1)  through  (c)(6)  of  this  section. 

f4r)(b)  Legal  business  entity  organized  for  profit  and  susceptible  to  suit.  The 
applicant  or  participating  concern  must  be  a  separate  and  distinct  legal  entity  organized 
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or  chartered  by  the  tribe,  or  Federal  or  state  authorities.  Except  as  provided  in 
paragraph  (a)(3)(iv)  of  this  section,  the  The  concern's  articles  of  incorporation  must 
contain  express  sovereign  immunity  waiver  language,  or  a  "sue  and  be  sued"  clause 
which  designates  United  States  Federal  Courts  to  be  among  the  courts  of  competent 
jurisdiction  for  all  matters  relating  to  SBA's  the  FCC's  programs^  including,  but  not 
limited  to.  S{€k] — Program — Participation  loans,  advance  payments  and  contract 
performance.  Also,  the  concern  must  be  organized  for  profit,  and  the  tribe  must 
possess  economic  development  powers  in  the  tribe's  governing  documents. 

(2)  Size,  (i)  A  tribally  owned  applicant  concern  must  qualify  as  a  small  business 
concern  as  defined  for  purposes  of  Government  procurement  in  part  121  of  this  title. 
The  particular  size  standard  to  be  applied  shall  be  based  on  the  primary^  industry^ 
classification  of  the  applicant  concern.  Ownership  by  the  tribe  wUl  not,  in  and  of  itself, 
cause  afTiliation  with  the  tribe  or  with  other  entities  owned  by  the  tribe.  However, 
affiliation  with  other  tribally  owned  entities  may  be  caused  by  circumstances  other  than 
common  tribal  ownership.  (See  part  121  of  this  title  regarding  affiliation.) 

(ii)  Except  as  provided  in  paragraph  (c)(2)(iii)  of  this  section,  a  tribally  owned  Program 
Participant  must  certify  to  SBA  that  it  is  a  small  business  pursuant  to  the  provisions 
of  part  121  of  this  title  for  the  purpose  of  performing  each  individual  contract  which  it 
is  awarded. 

(iii)  During  its  Program  Term,  a  tribally  owned  Program  Participant  may,  for  up  to  two 
8(a)  contracts,  be  a  party  to  a  joint  venture  which  exceeds  the  applicable  size  standard, 
if  the  joint  venture  is: 

(A)  5 1  percent  or  more  owned  and  controlled  by  the  tribally  owned  Participant! 

(B)  Is  located  on  the  tribe's  reservation  or  land  owned  by  such  tribe; 

(C)  Performs  most  of  its  activities  on  such  reservation  or  tribally  owned  land;  and 

(D)  Employs  members  of  the  tribe  for  at  least  50  percent  of  its  total  worltforce. 

f&^(c)  Ownership.  For  corporate  entities,  a  tribe  must  own  at  least  51  percent  of  the 
voting  stock  and  at  least  5 1  percent  of  the  aggregate  of  all  classes  of  stock.  For  non- 
corporate entities,  a  tribe  must  own  at  least  a  51  percent  interest. 

No  Indian  tribe  shall  own  more  than  one  current  or  former  8(a)  Program 
Participant  having  the  same  primar>^  industry  classification.  Tribally  owned  Program 
Participants  are  subject  to  the  provisions  of  paragraphs  (g)  and  (h)  of  §  124. 103  relating 
to  ownership  by  nondisadvantagod  individuals  and  non  8(a)  concerns. 

(44(d)  Control  and  management.  (*}  Except  for  concerns  owned  by  ANCs,  the 
management  and  daily  business  operations  of  a  tribally-owned  concern  must  be 
controlled  by  an  individual  member(s)  of  an  economically  disadvantaged  tribe,  who 
does  not  manage  and  control  more  than  one  other  tribally  owned   8(a)  Program 
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Piu-ticipant.  In  addition,  such  managor(o)  must  bo  found  to  possess  the  requisite 
managomont  or  technical  capabilitios  as  dotormined  by  SBA.  This  paragraph  does  not 
preclude  management  of  a  uibally-owned  concern  by  committees,  teams,  or  Boards 
controlled  by  such  individuals. 

(ii)  Mombors  of  the  tribal  council  shall  not  participate  in  the  daily  management 
or  on  the  board  of  diioctoro  of  any  tribally  owned  8(a)  concern  without  obtaining  prior 
written  approval  for  such  participation  from  SBA. 

(iii)  Except  as  permitted  by  p;uagraph  (c)(4)(i)  of  this  section,  members  of  the 
management  team,  business  committee  members,  ofTicoro,  and  directors  arc  precluded 
from  engaging  in  any  outside  employment  or  other  business  interests  which  conflict 
with  the  management  of  the  concern  or  prevent  the  concern  from  achieving  the 
objectives  set  fonh  in  its  business  developrnent  plan.  This  is  not  intended  to  preclude 
participation  in  tribal  or  other  activities  which  do  not  interfere  with  such  individual's 
responsibilities  in  the  operation  of  the  applicant  concern. 

(6)  Location  and  economic  benefit.  The  primar>^  economic  benefits  from  the  concern 
must  accrue  to  the  tribe.  A  concern  located  on  a  designated  Indian  reservation  or  on 
g-iballv  owned  land  will  bo  presumed  to  provide  an  economic  benefit,  such  as 
employment,  to  the  tribal  community.  SBA  may  approve  a  location  not  on  tribally 
owned  land,  if  the  applicant  concern  can  demonstrate  that  similar  economic  benefits 
will  accrue  to  the  tribal  community. 

(6)  Potential  for  success,  (i)  SBA  will  approve  a  tribally  owned  concern,  including  a 
concern  owned  by  an  iMaska  Native  Corporation  (ANC),  for  8(a)  Program  participaUon 
only  when  it  fmds  that: 

(a)  Either  the  applicant  concern  has  been  in  business  in  its  primar)^  industr>^ 
classification  for  two  full  years  or  a  waiver  is  granted  pursuant  to  paragraph  (c)(6)(ii)! 

(B)  The  concern  moots  the  requirements  of  paragraph  (c)(6)(iii)  regarding  potential 
success. 

(ii)  The  A.VMSB&COD  will  waive  the  two  year  in  business  requirement  for  a  tribally 
owned  concern  if  ho/she  fmds  that  the  concern  has  a  marketing  and  develop  strategy 
for  meeting  the  8(a)  program  competitive  business  mix  requirements  of  §  124.312 
without  undue  dependence  on  one  or  more  contracts  anticipated  to  be  awarded  under 
8(a)  program  authority. 

(iii)  In  determining  whether  a  tribally  owned  concern  has  the  potential  for  success.  SBA 
will  look  at  a  number  of  factors  including,  but  not  limited  to: 

(A)  The  technical  and  managerial  experience  and  competency  of  the  individual(s)  who 
will  manage  and  control  the  daily  operations  of  the  tribally  owned  concern! 

(B)  The  financial  capacity  of  the  tribally  owned  concern;  and 
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(C)  The  concom'G  record  of  performanco  on  any  previous  Federal  or  private  sector 
contract  In  the  primar>'  industp.^  in  which  the  concern  is  Gcolting  8(a)  certification. 

(7)  Other  eUgibility  criteria,  (i)  A  tribally  owned  appUcant  concern  shall  not  be  denied 
admission  into  the  8(a)  program  due  solely  to  a  determination  that  specific  contract 
opportunities  are  unavailable  to  assist  the  dovolopmont  of  the  concern  unless.! 

(A)  The  Government  has  not  previously  procured  and  is  unliltely  to  procure  the  typos 
of  products  or  services  offered  by  the  concern:  or 

(B)  The  purchase  of  such  products  or  services  by  the  Federal  Government  will  not  bo 
in  quantities  sufficient  to  support  the  developmental  needs  of  the  applicant  and  other 
Program  Participants  providing  the  same  or  similar  items  or  services. 

(ii)  Applicant  must  meet  the  eligibility  criteria  set  forth  in  §§  134.108  and  134.100. 

(4^(e)  Individual  eligibility  limitation  -(1)  Concerns  owned  by  Indian  tribes  except 
those  owned  by  Alaska  Native  Corporations.  The  Small  Business  Act.  as  amended, 
provides  that  the  8(a)  rRequirements  regarding  management  and  daily  business 
operations  are  met  if  a  tribally-owned  concern  is  controlled  by  one  or  more  members 
of  the  economically  disadvantaged  Indian  tribe.  The  statute  does  not  require  that  such 
individual  be  found  by  SB  A  to  bo  personally  socially  and  economically  disadvantaged. 
Therefore,  SBA  does  not  deem  an  individual  involved  int  he  management  or  daily 
business  operations  of  the  tribally  owned  concern  to  have  used  his  or  hor  individual 
eligibility  within  the  meaning  of  §  124.108(c). 

(2)  Conceras  ou^ned  by  Alaska  Native  Corporations.  The  Alaska  Native 
Claims  Settlement  Act.  as  amended,  provides  that  a  concern  which  is  majority  owned 
by  an  Alaska  Native  Corporation  shall  be  deemed  to  be  controlled  and  managed  by 
minority  individuals  and,  pursuant  to  Pub.  L.  No.  102-415  §  10  (1992)  (43  U.S.C. 
§  1626(e)).  shall  be  deemed  economicaUv  disadvantaged  for  purpose  of  participation  in 
Federal  programs.  Therefore.  SBA  the  FCC  will  not  examine  the  disadvantaged  status 
of  an  individual  involved  in  the  management  of  daily  business  operations  of  an  Alaska 
Native  Corporation-owned  concern,  and  such  individual  will  not  bo  doomed  to  have 
used  his  or  her  individual  eligibility  within  the  meaning  of  §  124.108(c). 

(e)  Existing  Section  8(a)  Firms.  Tribally  owned  concerns  presently  int  he  section  8(a) 
program  must  comply  with  the  requirements  of  this  section  within  12  months  fi-om  the 
effective  date  of  these  regulations.  Failure  to  do  so  may  result  in  the  commencement 
of  section  8(a)  program  termination  proceedings. 
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§  124.100  ±  Definitions. 

Alaska  Native  means  a  citizen  of  the  United  States  who  is  a  person  of  one-fourth 
degree  or  more  Alaskan  Indian. (ir.cluding  Tsimshian  Indians  not  enrolled  in  the 
Metlaktla  Indian  Community),  Eskimo,  or  Aleut  blood,  or  a  combination  thereof.  The 
term  includes,  in  the  absence  of  proof  of  a  minimiun  blood  quantum,  any  citizen  who 
is  regarded  as  an  Alaska  Native. 

A  (osfcaNatiue  Corporation  means  any  Regional  Corporation.  Village  Corporation. 
Urban  Corporation,  or  Group  Corporation  organized  under  the  laws  of  the  State  of 
Alaska  in  accordance  with  the  Alaska  Native  Claims  Setdement  Act,  as  amended  (43 
U.S.C.  1601,  et  seq. 

Indian  tribe  means  any  Indian  tribe,  band,  nation,  or  other  organized  group  or 
community  of  Indians,  including  any  Alaska  Native  Corporation,  as  defined  in  this 
section,  which  is  recognized  as  eligible  for  the  special  programs  and  services  provided 
by  the  United  States  to  Indians  because  of  their  status  as  Indians,  or  is  recognized  as 
such  by  the  State  in  which  such  tribe,  bank,  nation,  group,  or  community  resides.  See, 
defmition  of  "triballv-owned  concern. " 
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Thank  you,  Mr.  Chairman  and  Members  of  the  Subcommittee  for 
holding  this  important  hearing.   I  welcome  the  chance  to  discuss 
with  you  the  need  to  enhance  opportunities  for  all  Americans  in 
the  communications  revolution  that  is  upon  us. 

We  find  ourselves  today  at  a  very  exciting  time  in  the 
history  of  telecommunications.   New  technologies  are  being 
developed  at  a  dizzying  pace,  the  industry  is  expanding 
dramatically  on  a  daily  basis,  and  our  preconceived  notions  about 
the  fundamental  nature  of  the  industry  are  being  shattered. 
While  we  once  thought  local  telephone  service  to  be  a  natural 
monopoly,  today  competitors  are  successfully  vying  for  business 
in  almost  all  urban  markets.   Likewise,  the  cable,  telephone,  and 
information  industries  are  converging,  demonstrating  how 
technology  and  competition  can  create  economic  advancement. 

I  believe  that  the  right  policy  for  nurturing  this 
revolution  is  competition.   I  also  believe  that  the  framework 
principles  for  that  competition  should  be  choice,  opportunity  and 
fairness.   This  morning  I'd  like  to  focus  on  one  of  those 
principles:  opportunity.   We  need  to  enhance  opportunities  for 
all  Americans,  especially  small  businesses,  women,  and 
minorities.   I  refer,  of  course,  to  the  opportunity  to  compete  in 
our  communications  revolution. 

At  the  beginning  of  this  decade,  in  recognition  of  the 
dramatic  developments  in  telecommunications,  the  Commission 
allocated  electromagnetic  spectrum  for  emerging  technologies  and 
recently  started  the  process  of  licensing  that  spectrum.   As  a 
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result,  an  abundance  of  new  spectrum-based  services,  such  as 
personal  communications  services  (PCS) ,  soon  will  be  available  to 
American  consumers.   PCS  includes  a  range  of  wireless  services 
that  are  expected  to  have  a  fundamental  impact  on  the  future 
development  and  configuration  of  all  telecommunications  networks. 
As  we  shape  the  regulatory  environment  for  these  new  services, 
sound  policies  must  be  adopted  to  encourage  growth,  promote 
creativity,  innovation  and  efficiency,  and  to  ensure  that  no  one 
is  left  behind. 

Promoting  meaningful  opportunities  for  all  competitors  is, 
I  think,  necessary  to  help  alleviate  problems  created  by  the 
history  of  prejudice  and  isolation  suffered  by  minorities  in  the 
United  States,  and  the  second-class  citizenship  of  women  in  this 
country.   It  is  also  necessary  to  foster  a  telecommunications 
infrastructure  that  best  serves  our  communities  and  our  economy. 

For  example,  businesses  owned  by  minority  and  female 
entrepreneurs  can  play  an  important  role  in  providing  services  to 
certain  niche  markets  often  overlooked  by  larger,  non-minority 
companies,  thereby  promoting  our  goal  of  universal  service  and 
economic  growth.   It  has  also  been  demonstrated  that  minority- 
owned  companies  typically  hire  more  minority  employees  than  other 
businesses,  furthering  the  Commission's  longstanding  equal 
employment  opportunity  objectives. 

The  goal  of  ensuring  equal  opportunity  in  the  licensing 
process  is  not  new  to  the  Commission.   Citing  the  Kerner 
Commission's  findings  that  there  was  a  "serious  racial  crisis" 
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facing  the  nation,  the  FCC  began  in  the  late  1960s  to  promote 
nondiscriminatory  employment  policies  by  broadcast  licensees. 

A  decade  later,  the. Commission  first  addressed  the  serious 
underrepresentation  of  minorities  among  owners  of  broadcast 
stations.   Recognizing  that  it  could  play  an  important  role  in 
alleviating  this  problem  through  the  licensing  process,  the 
Commission  adopted  its  tax  certificate  and  distress  sale  policies 
in  1978  to  encourage  minority  ownership  of  broadcast  facilities. 
It  noted  that  full  minority  participation  in  the  ownership  and 
management  of  broadcast  facilities  would  result  in  a  more  diverse 
selection  of  programming  and  would  inevitably  enhance  the 
diversity  of  control  of  a  scarce  resource,  the  spectrum.   These 
-policies  later  were  extended  to  cable  television  services. 

While  the  Commission's  policies  have  produced  tangible 
results,  minorities  remain  seriously  underrepresented  in 
ownership.   One  study  conducted  in  the  early  1990s  showed  that 
minorities  owned  only  approximately  2.7  percent  of  broadcast 
properties,  and  that  there  were  only  seven  minority-owned  cable 
companies  in  the  country.   Given  these  statistics,  I  believe  that 
there  continues  to  be  a  fundamental  obligation  for  both  Congress 
and  the  FCC  to  examine  new  and  creative  ways  to  ensure  minority 
opportunity. 

It  is  particularly  important  to  find  innovative  methods  to 
promote  access  to  emerging  technologies.   When  the  Commission 
first  began  to  look  for  measures  to  increase  minority  ownership 
in  broadcasting,  the  broadcast  industry  was  mature  and  most  of 
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the  valuable  spectrum  already  had  been  licensed.  Thus,  the 
Commission's  efforts  to  create  more  diversity  were  severely 
hampered  by  the  lack  of  new  licensing  opportunities. 

In  contrast,  today  we  have  a  chance  to  have  a  meaningful 
impact  on  the  ability  of  minorities  and  women  to  seize 
opportunities  in  new  spectrum-based  services.   As  part  of  the 
Omnibus  Budget  Reconciliation  Act  of  1993  (OBRA  93),  Congress 
gave  the  FCC  authority  to  license  the  spectrum  that  the 
Commission  has  allocated  for  emerging  technologies  through  a 
system  of  compecitive  bidding.   In  so  doing,  Congress  told  us  to 
balance  a  number  of  competing  objectives,  including  the  need  to 
develop  and  rapidly  deploy  new  technologies,  recover  for  the 
public  a  portion  of  the  value  of  the  spectrum,  promote  the 
efficient  and  intensive  use  of  the  spectrum,  and  disseminate 
licenses  among  a  wide  variety  of  applicants,  in  particular,  small 
businesses,  rural  telephone  companies,  and  businesses  owned  by 
women  and  minorities. 

The  record  in  the  proceeding  we  instituted  to  implement  OBRA 
93  demonstrates  that  there  is  a  distressing  underrepresentation 
of  minorities  in  telecommunications.   For  example,  a  recent  study 
conducted  by  the  U.S.  Minority  Business  Development  Agency  shows 
that  among  businesses  involved  in  telephone  and  radiotelephone 
communications,  only  0.5  percent  are  owned  by  minorities.   The 
Commission's  Small  Business  Advisory  Committee  (SBAC)  found  that 
only  eleven  minority  firms  are  engaged  in  the  delivery  of 
cellular,  specialized  mobile  radio,  radio  paging,  or  messaging 
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services . 

The  record  also  demonstrates  that  the  single  greatest 
obstacle  to  entry  by  minorities  and  women  is  a  lack  of  access  to 
capital.   While  this  is  a  problem  for  most  small  businesses,  a 
number  of  commenters  state  that,  because  of  discrimination  and 
other  factors,  minorities  face  additional  difficulties.   For 
example,  the  SBAC  observes  that  minorities  frequently  are  denied 
access  to  traditional  sources  of  financing  and  generally  have  to 
rely  on  family  savings  or  friends.   In  addition,  the  SBAC  notes 
that  most  radio  licenses  were  granted  at  a  time  when  there  was 
undisguised  discrimination  in  education,  employment  and  capital 
access,  thus  excluding  minorities  from  all  but  token 
representation.   This  trend  has  continued  over  time  and 
minorities  remain  seriously  underrepresented  in  the  field  of 
telecommunications . 

In  implementing  the  auction  authority  given  to  it  by 
Congress,  the  Commission  established  a  menu  of  preferences, 
including  installment  payments,  spectrum  set -asides,  bidding 
credits,  and  tax  certificates,  that  it  could  later  choose  from  on 
a  service-by-service  basis  to  address  these  concerns.   The 
Commission  also  adopted  definitions  of  minority  and  female-owned 
businesses,  small  businesses  and  rural  telephone  companies 
(collectively  "designated  entities")  to  implement  the  preference 
program. 

We  required  that  minorities  or  women  have  at  least  a  50.1 
percent  equity  ownership  and  a  50 . 1  percent  controlling  interest 
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in  the  designated  entity.   We  are  aware  that  a  number  of 
comraenters  have  stated  that  the  50.1  percent  equity  requirement 
may  be  overly  restrictive,  and  we  are  looking  closely  at  ways  to 
address  this  problem. 

With  regard  to  small  businesses,  we  adopted  the  existing 
Small  Business  Administration  (SBA)  definition,  and  required  a 
small  business  to  show  that  it  has  no  more  than  a  $6  million  net 
worth  and  $2  million  in  annual  profits  for  the  previous  two 
years.   For  some  services  with  high  capital  entry  requirements, 
however,  these  thresholds  might  be  too  restrictive  and, 
therefore,  we  left  ourselves  the  flexibility  to  seek  SBA  approval 
to  modify  this  definition  if  necessary.   Among  the  possibilities 
we  are  considering  is  the  proposal  of  the  SBA' s  Chief  Counsel  for 
Advocacy  to  establish  a  $40  million  revenue  threshold  for  small 
businesses . 

For  each  service  subject  to  competitive  bidding,  we  should 
separately  attempt  to  create  truly  meaningful  opportunities  for 
minorities  and  women  to  participate  both  in  auctions  and  in  the 
provision  of  service,  without  hurting  competition  itself.   We 
already  have  established  preference  policies  for  narrowband  PCS 
and  interactive  video  and  data  service  (IVDS) .   In  so  doing,  we 
looked  at  a  number  of  factors,  related  specifically  to  those  two 
technologies,  including  estimated  costs  to  construct  systems  and 
acquire  licenses,  license  size,  and  the  potential  services  that  a 
licensee  could  offer. 

For  instance,  we  determined  that  narrowband  PCS  likely  will 
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include  a  wide  variety  of  applications,  including  advanced 
paging,  messaging,  and  advanced  cordless  telephones  and  that  the 
system  build-out  costs  woyld  be  relatively  low.   Thus,  we  believe 
that  narrowband  PCS  is  well-suited  to  small  entities,  which  can 
offer  an  array  of  services  both  to  the  general  public  and  to 
niche  markets.   Given  these  factors,  we  determined  that  a  25 
percent  bidding  credit,  together  with  a  tax  certificate  program 
would  be  powerful  tools  to  ensure  minority  and  female 
participation. 

Bidding  credits  will  function  as  a  discount  on  the  license 
acquisition  price  and,  thus,  will  attack  directly  the  capital 
access  obstacles  faced  by  minorities  and  women.   Tax  certificates 
offered  to  investors  in  minority  and  female-owned  enterprises 
will  likewise  help  these  entities  attract  start-up  funding. 
Finally,  a  minority  or  female-owned  business  that  qualifies  as  a 
small  business  will  also  be  eligible  for  our  installment  payment 
option,  which  allows  the  applicant  to  pay  off  the  bid  price  at  a 
low  interest  rate  over  the  course  of  the  license  term. 

As  our  attention  now  turns  to  other  services,  such  as 
broadband  PCS,  we  are  looking  at  all  relevant  factors  in 
establishing  a  preference  program  that  creates  meaningful 
opportunities.   At  this  point,  we  have  not  determined  exactly 
which  mix  will  best  accomplish  the  Congressional  objectives  in 
the  broadband  PCS  proceeding  and  we  are,  of  course,  interested  in 
learning  more  about  the  specific  objectives  of  Congress  in  the 
operative  legislation. 
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All  available  preferences  are  currently  being  considered.   I 
note,  however,  that,  as  we  proceed,  it  is  imperative  that  we  aim 
to  address  the  goal  of  creating  meaningful  opportunities  for 
minorities,  women,  and  small  businesses  to  obtain  licenses  while 
recognizing  the  capital  requirements  for  competing  in  the 
marketplace.   Preferences  that  allow  entities  to  bid 
successfully,  but  fail  to  take  into  account  the  characteristics 
of  the  particular  service  and  the  companies  involved  will  result 
in  a  short-lived  and  hollow  victory.   I  do  not  believe  the 
statute's  goals  will  be  satisfied  if  our  policies  do  not  have  a 
lasting,  positive  effect  on  the  telecommunications  industry. 
Meaningful  opportunity  means  creating  successful  incentives  for 
the  creation  of  minority  and  female-owned  businesses  that  are 
viable  and  lasting  competitors. 

I  further  note,  in  closing,  that  in  establishing  an 
appropriate  regulatory  approach  to  PCS  auctions,  the  Commission 
is  faced  with  the  daunting  task  of  balancing  a  number  of 
competing  Congressional  objectives.   As  I  pointed  out  earlier  in 
my  testimony,  we  have  been  charged  with  the  responsibility  to 
encourage  innovation  and  efficient  use  of  the  electromagnetic 
spectrum,  promote  economic  growth  and  diversity,  and  contribute 
to  the  U.S.  Treasury  billions  of  dollars  in  revenues, 
representing  the  value  of  the  spectrum  owned  by  all  Americans. 
At  the  same  time,  we  want  to  structure  a  fair  auction  process 
that  ensures  opportunities  for  a  wide  array  of  competitors  in  the 
wireless  communications  market.   We  appreciate  the  input  of  the 
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Members  of  this  Subcommittee  and  all  the  witnesses  who  are 
participating  here  today,  as  we  endeavor  to  accomplish  each  of 
these  goals. 

I  am  grateful  for  the  Subcommittee's  interest  in  the  work  of 
our  agency  and  for  this  opportunity  to  discuss  with  you  our 
mutual  goals  of  creating  diversity  and  promoting  opportunities 
for  all  competitors.   We  have  a  window  of  opportunity  now  to 
ensure  that  all  Americans  have  a  stake  in  the  communications 
industry  and  we  cannot  let  that  window  close  without  doing  our 
utmost  to  make  sure  that  the  future  includes  everyone. 

I  will  be  pleased  to  answer  any  questions  you  might  have  for 
me . 

Thank  you . 
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Thank  you,  Mr.  Chairman.    It  is  my  pleasure  to  testify  before  the  House  Small 
Business  Committee's  Subcommittee  on  Minority  Enterprise,  Finance,  and  Urban 
Development  today  on  minority  business  development  in  telecommunications.    The 
Administration  views  this  issue  as  an  important  component  of  its  major  telecommunications 
policy  undertaking,  known  as  the  National  Information  Infrastructure  (Nil)  initiative.    Under 
the  leadership  of  Secretary  Ronald  Brown,  the  U.S.  Department  of  Commerce  is  actively 
seeking  to  promote  economic  opportunity  for  minority-owned  businesses  in  the  Nil.    The 
Administration  also  supports  minority  participation  in  its  Global  Information  Infrastructure 
initiative,  which  seeks  to  foster  telecommunications  advancements  around  the  worid. 

My  remarks  today  will  address  issues  facing  minority-owned  businesses  that  seek  to 
participate  in  the  Nil.    In  this  regard,  I  will  discuss  the  activities  of  the  Administration, 
including  the  involvement  of  the  National  Telecommunications  and  Information 
Administration  (NTIA),  which  I  administer.    I  also  will  discuss  the  specific  activities  of 
NTIA's  Minority  Telecommunications  Development  Program,  or  MTDP.    MTDP  supports 
development  of  government  policies  that  affect  minority  business  participation  in  the 
telecommunications  industry,  and  develops  programs  and  activities  to  encourage  minority 
ownership  of  telecommunications  businesses. 

I  also  want  to  emphasize  the  activities  of  the  Commerce  Department's  Minority 
Business  Development  Agency  (MBDA)  with  respect  to  telecommunications.    MBDA  and 
NTIA  have  worked  cooperatively  on  various  projects  that  would  increase  and  strengthen 
minority  entrepreneurship  in  telecommunications.    Additionally,  NTIA  has  provided  training 
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on  telecommunications  issues  to  MBDA's  network  of  Minority  Business  Development 
Centers  (MBDCs).    MBDCs  provide  business  assistance  to  various  types  of  minority-owned 
businesses  around  the  country,  including  some  telecommunications  businesses.    MBDA  also 
commissioned  a  market  analysis  of  the  telecommunications  industry  in  1991,  as  discussed 
below. 

THE  NATIONAL  INFORMATION  INFRASTRUCTURE  INITIATIVE 

In  this  year's  State  of  the  Union  Address,  President  Clinton  called  for  enactment  in 
1994  of  legislation  to  help  ensure  creation  of  a  Nil  --  built  around  the  "electronic 
superhighway"  that  has  received  so  much  media  attention.    Vice  President  Gore  first 
announced  the  Administration's  Nil  initiative  in  September  1993.    The  Administration 
believes  that  development  of  more  advanced  telecommunications  and  information  systems  in 
the  United  States  can,  should,  and  will  benefit  all  Americans  --  including  members  of 
minority  groups  --  by  promoting  economic  development,  improving  the  delivery  of  health 
care,  education,  and  public  safety  services,  and  improving  the  quality  of  life. 

It  is  not  an  exaggeration  to  say  that,  with  the  advent  of  the  Nil,  we  are  standing  at  the 
threshold  of  a  new  way  of  life.    It  is  a  life  in  which  Americans  will  be  able  to  live  where  we 
wish  without  foregoing  opportunities  for  useful  and  fulfilling  employment;  a  life  in  which  the 
best  education,  and  all  the  vast  resources  of  art,  literature,  and  science  can  be  available 
everywhere,  not  just  in  elite  institutions  or  big  city  libraries;  a  life  in  which  health  and  other 
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critically  important  social  services  can  be  available  on-line,  without  waiting  in  line,  when  and 
where  we  need  them. 

With  that  vision  in  mind,  the  Administration  has  articulated  five  basic  principles  that 
should  govern  Nil-related  initiatives: 

(1)  Preserve  and  enhance  universal  communications  service, 

(2)  Promote  private  investment  in  the  infrastructure, 

(3)  Provide  and  protect  competition, 

(4)  Ensure  open  access  to  the  Nil,  and 

(5)  Encourage  flexible  and  responsive  government  action. 

The  Administration  has  pledged,  as  part  of  its  Nil  undertaking,  to  work  for  passage 
of  telecommunications  reform  legislation  this  year.    Accordingly,  the  Administration  is 
presently  working  with  the  sponsors  of  major  legislation  now  pending  in  both  the  House 
(H.R.  3626  and  H.R.  3636)  and  the  Senate  (S.  1822)  to  ensure  that  these  principles  will  be 
taken  into  account  in  legislation. 

MINORITY-OWNED  BUSINESSES  IN  THE  ND 

Advances  in  the  telecommunications  and  information  infrastructure  promise  to  make 
life  better  for  all  Americans,  not  just  a  privileged  few.    Minority  communities,  and  minority 
businesses,  will  benefit  from  widespread  availability  and  access  to  advanced 


104 


telecommunications  and  information  services  and  facilities.    We  cannot  simply  assume, 
however,  that  all  boats  will  rise  with  the  incoming  tide. 

A  key  to  full  participation  by  minorities  in  the  Nil  is  being  sure  they  are  well- 
informed.    In  addition,  the  Administration  must  be  adequately  apprised  of  particular  minority 
concerns.    NTIA  has  worked  vigorously  during  my  tenure  to  make  the  minority  community 
aware  of  potential  for  specific  involvement  in  such  initiatives. 

•  For  example,  last  year  I  addressed  organizations  such  as  the  National  Association  of 
Minorities  in  Cable  (NAMIC),  the  National  Association  of  Black-Owned 
Broadcasters,  and  the  National  Technical  Association,  the  oldest  association  of  black 
engineers,  about  the  NIL 

•  In  addition,  NTIA's  MTDP  has  made  presentations  to  a  number  of  minority 
organizations,  including  NAMIC,  the  Puerto  Rico  Chamber  of  Commerce,  and 
interested  parties  at  Morgan  State  University  about  the  NIL 

•  Most  recently,  on  Tuesday,  May  17,  owners  and  representatives  of  several  small, 
minority-owned  businesses  met  with  an  interagency  policy  committee  that  I  chair  to 
share  their  views  on  the  NIL   These  minority  business  owners  are  eager  to  participate 
in  upcoming  advances  in  the  information  infrastructure,  and  we  gained  valuable 
insight  into  their  concerns. 
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NTIA  has  also  received  significant  input  from  minority  business  and  community 
leaders  though  a  series  of  field  hearings  held  throughout  the  country  on  universal  service  and 
open  access.    Deputy  Secretary  of  Commerce  David  Barram  and  I.  with  Commissioner 
Andrew  Barrett  of  the  Federal  Communications  Commission  (FCC)  and  state  officials,  have 
conducted  hearings  in  Albuquerque,  New  Mexico,  and  south  central  Los  Angeles,  California, 
on  universal  service.    Further  hearings  were  conducted  in  Durham,  North  Carolina,  and 
Sunny\ale,  California,  on  open  access  to  the  Nil.   Witnesses  in  those  hearings  representing 
small  and  minority-owned  information  service  providers  discussed  potential  obstacles  to 
minority  entities  not  faced  by  businesses  that  are  larger  and  better  funded.    These  forums 
assist  us  in  focusing  on  minority  concerns  to  ensure  their  full  participation  as  the  Nil 
continues  to  develop. 

Data  on  the  Involvement  of  Minorities  in  Telecommunications 

Even  prior  to  commencement  of  Nil  initiatives,  NTIA  has  strived  to  be  aware  of 
available  data  on  the  involvement  of  minorities  in  telecommunications  fields,  to  better 
understand  the  concerns  of  minority  telecommunications  firms.    With  regard  to  the  broadcast 
industry  --  a  very  important  part  of  the  Nil  --  NTIA's  MTDP  has  actively  collected  data  on 
the  participation  of  minority-owned  businesses. 

Since  1990,  MTDP  has  issued  an  annual  report  entitled  Compilation  and  Statistics  of 
Commercial  Minority  Broadcast  Ownership.    In  the  1993  report,  MTDP  found  that,  as  of 
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August  1993,  there  were  300  minority-controlled  commercial  broadcast  radio  and  television 
stations  in  the  United  States,  which  represents  2.7  percent  ownership  (out  of  1 1,021  total 
commercial  stations).    From  1992  to  1993,  minority  broadcast  ownership  decreased  by  ten 
stations. 

Total  participation  of  minorities  in  broadcast  ownership  may  be  somewhat  higher  than 
tabulated,  because  of  the  definition  of  minority  ownership  (more  than  50  percent  minority 
ownership)  that  MTDP  used  in  collecting  this  data.    In  addition,  the  data  in  the  report  was 
compiled  from  readily  available  sources  and  may  not  reflect  all  licensed  stations  with  some 
minority  ownership. 

NTIA  is  familiar  with  other  data  about  minority  involvement  in  telecommunications 
businesses.    In  fact,  NTIA  provided  technical  assistance  to  MBDA  in  connection  with  a 
market  study  that  Symbiont,  Inc.  performed  in  1991  for  MBDA  on  this  subject. 

•  In  general,  Symbiont  identified  490  minority-owned  telecommunications  firms, 
including  both  telephone-related  and  mass  media  firms.    The  study  found  that  only 
one  half  of  one  percent  of  the  total  number  of  firms  in  the  industry  were  owned  by 
minorities. 

•  The  study  identified  15  minority  cable  operators  in  the  United  States  -  nine  black, 
two  Hispanic,  two  Native  American,  one  Asian  Pacific,  and  one  Asian  Indian.   This 
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appeared  to  represent  around  two-tenths  of  one  percent  of  the  number  of  firms  in  the 
cable  industry. 

•  The  study  identified  only  1 1  minority  firms  engaged  in  the  delivery  of  cellular, 
specialized  mobile  radio,  radio  paging,  or  messaging  services. 

•  Minority-owned  firms'  greatest  presence  was  in  the  telecommunications  equipment 
manufacturing  segment,  where  they  made  up  9.7%  of  the  total  number  of  firms. 

•  Revenues  from  all  firms  studied  comprised  less  than  half  of  one  percent  of  total 
industry  revenues. 

•  In  addition,  the  study  found  that  most  of  the  minority-owned  firms  were  small,  and 
that  access  to  financing  was  a  major  obstacle. 

Thus,  available  data  indicates  that  minority-owned  businesses  are  generally 
underrepresented  in  telecommunications  businesses.    This  Administration  is  committed  to 
working  with  the  Congress  and  the  FCC  to  improve  the  existing  underrepresentation  of 
minorities  in  telecommunications  and  information  industries. 
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Education  and  Training 

At  the  hearing  on  universal  service  in  Los  Angeles,  minority  witnesses  voiced  concern 
about  the  need  for  education  and  training  with  regard  to  the  Nil,  both  for  business  owners 
and  users  of  telecommunications  and  information  services.    The  Clinton   Administration  is 
firmly  committed  to  improving  education  and  training  for  all  Americans,  and  in  so  doing, 
ensuring  that  minority-owned  businesses,  in  particular,  can  participate  fully. 

Obviously,  broad-based  educational  initiatives  will  benefit  all  Americans,  not  just 
minorities.    Access  to  the  information  infrastructure  can  help  teach  skills  to  both  children  and 
adults  that  will  enrich  their  lives  and  better  prepare  them  for  the  job  market.    Moreover, 
people  who  are  familiar  with  the  information  infrastructure  will  be  better  prepared  to  enter 
business  ventures  related  to  the  NIL 

Nil  initiatives  directly  address  education  and  training  concerns.    Vice  President  Gore 
announced  earlier  this  year  that  an  important  goal  of  the  Nil  initiative  is  to  interconnect 
every  American  classroom,  health  care  facility,  and  library  by  the  year  2000,  using  public- 
private  partnerships. 

To  help  further  this  goal,  NTIA  initiated  this  year  a  matching  grant  program,  the 
Telecommunications  and  Information  Infrastructure  Assistance  Program  (TIIAP),  that  will 
help  fund  demonstration  projects  by  schools,  libraries,  health  care  facilities,  and  other 
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community  organizations  in  support  of  the  Nil.    Applications  for  the  first  round  of  grants 
were  due  on  May  12,  1994,  and  NTIA  received  approximately  1,050  applications. 

Minorities  in  particular  will  benefit  from  the  TIIAP,  because  regulatory  policies 
governing  this  program  include  the  requirement  that  special  consideration  be  given  to  grant 
applications  that  involve  minorities.    Among  the  grants  that  may  benefit  minority 
communities,  Secretary  Brown  committed  the  award  of  at  least  one  grant  to  an  entity  in  an 
"empowerment  zone"  --  that  is,  an  impoverished  urban  or  rural  area  specially  designated  by 
the  Department  of  Housing  and  Urban  Development  and  Department  of  Agriculture  to 
receive  economic  development  incentives  that  will  empower  the  community  to  improve 
economic  and  other  conditions  for  the  people  within  it. 

While  the  TIIAP' s  goal  is  to  fund  projects  that  demonstrate  useful  technologies,  the 
grant  program  will  be  especially  helpful  to  people  in  communities  that  are  less  able  to  afford 
to  pursue  these  projects  without  federal  assistance.    Our  intent  is  to  ensure  that  the  best 
education  and  the  best  health  services  can  be  made  available  everywhere,  not  just  at 
institutions  with  the  largest  endowments  or  communities  with  the  most  economic  or  political 
clout.   I  want  to  work  to  see  that  places  like  Howard  University,  as  well  as  places  like 
Harvard  University,  are  connected  to  the  Nfll,  and  that  high  school  students  in  places  like 
Bedford-Stuyvesant  and  Belair  all  have  exposure  to  the  Nil.   Statistical  and  anecdotal 
evidence  suggest  that  it  may  be  more  important  for  the  child  in  Bedford-Stuyvesant  to  have 


no 


access  to  information  technologies  in  public  institutions  such  as  libraries  and  schools,  because 
he  or  she  may  not  have  a  computer  at  home.   The  child  in  Belair  probably  will. 

In  addition,  it  is  also  important  to  note  that  the  grant  projects  funded  through  the 
TIIAP  will  serve  as  models  for  others  to  emulate.   This  will  be  helpful  to  those  without 
experience  in  the  telecommunications  and  information  areas,  including  many  minority 
organizations. 

Improvements  in  education  and  access  to  technology  alone,  however,  will  not  be 
sufficient  to  address  the  education  and  training  concerns  of  minorities  that  were  discussed  at 
the  universal  service  hearings  in  Los  Angeles.    Business  training  is  critical  for  all 
entrepreneurial  ventures  and  small  businesses,  including  those  owned  by  minorities. 
Entrepreneurial  ventures  are  always  risky,  and  well-developed  public  support  can  make  a 
tremendous  difference  in  whether  a  business  will  succeed,  thereby  creating  new  jobs, 
services,  and  products.   While  MTDP's  primary  mission  is  to  increase  minority  ownership  of 
communications  businesses  through  policy  input,  MTDP  also  develops  programs  that  focus 
on  the  specialized  needs  of  minorities  in  the  telecommunications  industry.    Some  activities, 
which  predate  Nil  initiatives,  also  complement  the  Administration's  current  Nil  objectives. 

For  example,  MTDP  designed  and  implemented  ComTrain,  an  executive  management 
training  program  for  new  minority  broadcast  license  owners.    MTDP  began  the  ComTrain 
program  in  June  1990,  with  funding  from  MBDA,  to  promote  the  viability  of  minority- 
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owned  broadcasting.    This  program  gives  new  minority  broadcast  owners  an  opportunity  to 
spend  two  to  five  days  at  a  successful  commercial  station,  working  closely  with  that  station's 
general  manager  and  department  heads  to  study  areas  of  broadcasting  that  are  of  specific 
interest  to  them.    MTDP  also  provides  trainees  with  information  concerning  broadcast 
management  and  station  operation  in  advance  of  their  training.    In  addition,  ComTrain 
arranges  free  consultant  services,  volunteered  from  established  broadcasters,  to  trainees  once 
their  stations  are  on  the  air.    Private  sector  consultants  visit  the  trainees'  stations  and  offer 
hands-on  advice. 

Loretta  Lever  of  Little  Rock,  Arkansas  is  a  good  example  of  a  radio  station  owner 
who  is  a  ComTrain  success  story.    Ms.  Lever,  a  black  woman  without  broadcast 
management  experience,  came  to  ComTrain  equipped  with  a  construction  permit  from  the 
Federal  Communications  Commission  and  the  dream  of  owning  a  successful  radio  station.    In 
1992,  through  MTDP,  Ms.  Lever  was  paired  with  an  Emmis  Broadcasting  radio  station, 
WDCJ-FM  in  Boston,  Massachusetts,  where  she  received  valuable  advice  on  daily  operations 
in  the  radio  business  and  learned  some  of  the  pitfalls  of  ownership  to  avoid.    Her  station, 
WFXY-FM,  has  now  been  on  the  air  for  two-and-one-half  years. 

The  ComTrain  program  has  been  successful  since  its  inception.    Both  corporate 
sponsors  and  trainees  have  received  benefits.   There  are  currently  12  volunteer  corporate 
sponsors  of  ComTrain  that  provide  the  training,  most  of  which  have  participated  in  the 
program  for  all  four  years  of  its  existence.    Since  June  1990,  ComTrain  has  trained  19 
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minority  radio  or  television  licensees,  and  three  more  are  scheduled  for  training.    Nine  of 
these  stations  are  already  on  the  air.    Several  owners  whose  stations  are  on  the  air  have 
participated  in  follow-up  training  involving  on-site  consultations  at  the  minority-owned 
stations.    While  it  is  the  good  business  judgment  and  perseverance  of  the  station  owners  that 
enabled  these  stations  to  go  on  the  air,  we  believe  that  ComTrain  made  a  valuable 
contribution  in  these  cases. 

Access  to  Capital 

Another  MTDP  activity  that  predates  the  Nil  initiatives  but  nonetheless  supports  Nil 
objectives  is  MTDP's  ongoing  attention  to  the  issue  of  access  to  capital  by  minority 
telecommunications  firms.    Access  to  capital  is  necessary  to  increase  minority  participation  in 
the  industry.    NTIA  is  familiar  with  data  from  several  sources  on  this  subject: 

•  Capital  formation  historically  has  been  and  remains  one  of  the  major  economic 
barriers  to  full  participation  in  telecommunications  markets  by  small  and  minority- 
owned  businesses,  according  to  the  FCC's  Small  Business  Advisory  Committee's 
1993  report  and  other  sources. 

•  "Family,  friends,  and  acquaintances"  are  the  primary  source  of  start-up  capital  for 
small  minority  businesses,  according  to  a  1990  MBDA  study.    Such  sources  of  capital 
are  not  always  sufficient  and  may  be  adequate  only  for  businesses  with  small  capital 
requirements.    Many  businesses  that  would  be  part  of  the  Nil  would  require 
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substantially  larger  amounts  of  capital  than  that,  and  already-established 
communications  businesses  could  require  substantial  additional  capital  to  expand  into 
Nil-related  businesses. 

Due  to  these  concerns,  MTDP  is  studying  new  strategies  for  capital  formation  that 
can  be  made  available  to  minority  communications  firms.    With  the  assistance  of  outside 
contractors,  MTDP  is  examining  methods  used  to  aggregate  capital  and  attempting  to  develop 
new  strategies  for  capital  development  in  telecommunications  that  can  contribute  to  the 
dialogue  in  this  area.    NTIA  expects  to  release  a  report  on  these  issues  later  in  the  year,  and 
to  engage  in  public  outreach  on  this  topic. 

Reducing  barriers  to  participation  in  telecommunications  markets,  such  as  problems 
with  access  to  capital,  is  a  key  part  of  the  Administration's  objective  of  promoting  private 
investment  in  the  Nil.   Consistent  with  this  principle,  NTIA  plans  to  file  comments  today 
with  the  Small  Business  Administration  in  an  SBA  proceeding  that  is  important  to  minority 
firms  involving  access  to  capital.   The  SBA  is  proposing  to  repeal  its  media  policy  or 
"opinion  molder"  rule,  which  bars  the  SBA,  with  limited  exceptions,  from  making  business 
loans  to  any  applicant  in  the  media  business.    This  rule  applies  broadly  to  a  variety  of 
enterprises  that  are  or  could  be  part  of  the  NIL    Among  other  things,  it  precludes  SBA 
financial  assistance  for  small  broadcasters,  many  of  which  are  minority-controlled,  as  well  as 
small  cable  companies  and  programmers. 
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The  original  rationale  for  the  media  policy  rule  was  that  government  should  not 
provide  financial  assistance  to  media  firms  in  order  to  avoid  governmental  interference,  or 
the  appearance  of  governmental  interference,  with  the  constitutionally  protected  freedoms  of 
speech  and  press.    These  important  concerns  can  be  addressed,  however,  by  basing  criteria 
for  financial  assistance  on  whether  a  firm  is  credit-worthy,  and  not  with  regard  to  the  content 
of  the  firm's  communications. 

MTDP  is  also  extensively  involved  in  outreach  to  minority  communities  on  capital 
formation  issues.    MTDP  presents  and  participates  in  national  and  regional  conferences  on 
business  opportunities  and  financing  for  new  telecommunications  technologies.    For  example, 
for  the  past  four  years,  MTDP  has  co-sponsored  an  annual  "Fast  Starts"  conference  for 
entrepreneurs,  lenders,  and  attorneys  with  New  York  University  Law  School  and  the  FCC. 
These  conferences  focus  on  business  opportunities  in  telecommunications.    The  most  recent 
seminar,  held  April  27-28,  addressed  some  of  the  issues  involved  in  developing  businesses  in 
Personal  Communications  Services  (PCS)  and  other  technologies  expected  to  flourish  as  the 
Nil  develops. 

Recognizing  the  strong  interest  of  minority  firms  in  PCS,  MTDP  recently  developed  a 
list  of  businesses  interested  in  strategic  partnerships  with  minority  and  women  entrepreneurs 
and  small  businesses  interested  in  PCS.    Due  to  the  extensive  capital  investment  necessary  to 
initiate  such  a  new  service,  strategic  partnerships  will  be  critical  for  minority  businesses 
seeking  to  become  involved  in  the  provision  of  new  technologies.    Given  the  importance  of 
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these  issues  to  the  United  States,  NTIA  believes  it  imperative  to  encourage  further  minority 
participation  in  the  Nil.    Because  new  technologies  and  services,  such  as  PCS,  are  rapidly 
developing,  minorities  must  have  access  to  the  knowledge,  the  capital,  and  the  opportunity  to 
become  involved  in  the  Nil  through  business  ownership  and  as  users. 

Personal  Communications  Services 

In  recent  spectrum  management  legislation,  Congress  was  very  clear  in  mandating  that 
the  FCC  ensure  that  "designated  entities,"  including  small  businesses  and  minority-owned 
businesses,  are  given  the  opportunity  to  participate  in  spectrum-based  services,  such  as  PCS. 
In  a  September  14,  1993  letter  to  the  FCC,  NTIA  encouraged  the  FCC  to  develop  rules  to 
implement  competitive  bidding  for  PCS  that  will  provide  greater  opportunities  for 
participation  by  groups  currently  underrepresented  in  telecommunications  industries.    NTIA 
further  noted  that  the  nature  and  extent  of  the  economic  opportunities  that  will  be  available  in 
PCS  for  a  wide  variety  of  applicants  depends,  in  important  respects,  on  the  allocation 
decisions  made  in  the  proceeding,  and  NTIA  stated  that  the  FCC  should  keep  this  in  mind  in 
designing  its  allocation  plan  for  PCS. 

NTIA  is  now  reviewing  rules  released  by  the  FCC  on  April  20  specifying  that 
mechanisms  such  as  installment  payments  and  bidding  credits  may  be  allowed  when  spectrum 
licenses  are  auctioned,  and  that  some  blocks  of  radio  spectrum  in  some  services  may  be  set 
aside  specifically  for  such  entities.    We  note  that  the  FCC  is  in  the  process  of  making 
decisions  regarding  the  preferences  for  designated  entities  that  will  be  available  in  some 
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specific  services.    For  example,  on  May  10  the  FCC  released  rules  on  preferences  for 
narrowband  PCS,  which  could  include  services  such  as  advanced  paging,  messaging,  and 
advanced  cordless  telephones.    Such  preferences  include  bidding  credits,  tax  certificates,  and 
installment  payments. 

These  minority  preference  policies  are  tools  intended  to  help  firms  that  might 
otherwise  find  it  difficult  to  participate  in  spectrum-related  businesses.    They  reflect  the 
important  policy  judgment  that  some  entities  may  have  capital  disadvantages  and  may  not  be 
able  to  participate  in  spectrum-based  businesses  without  preferences. 

We  agree  with  the  FCC  that  these  competitive  bidding  rules  help  promote  the  goals  of 
economic  development  and  universal  access  to  telecommunications  services,  consistent  with 
the  Administration's  principles  for  further  development  of  the  Nil.    We  also  note  that  it  is 
important  to  us  that  the  government's  policy  enriches  and  empowers  entire  communities, 
rather  than  making  a  few  individuals  wealthy. 

The  FCC  faces  a  difficult  task  in  addressing  competitive  bidding  issues,  and  has 
appropriately  determined  that  designated  entities  should  be  considered  separately  from  the 
traditional  players.    NTIA  is  currently  reviewing  the  Commission's  specific  policies  and 
determining  whether  to  take  positions  on  any  of  the  rules. 
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CONCLUSION 

In  our  generation,  we  can  realize  the  vision  that  telecommunications  technology  can 
enhance  the  lives  of  all  Americans,  not  just  the  privileged.    We  can  ensure  that  all 
Americans  -  including  members  of  minority  groups  -  will  have  access  to  an  advanced 
information  infrastructure.    This  Administration  is  determined  to  achieve  these  goals.    Under 
the  leadership  of  Secretary  Brown,  NTIA  will  follow  through  on  that  commitment.    We  look 
forward  to  working  with  you  as  we  address  these  goals  together. 

Thank  you  for  the  opportunity  to  present  these  views  to  you  today.    I  would  be 
pleased  to  respond  to  any  questions  that  you  may  have. 
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TESTIMONY  OF  ROBERT  L.  JOHNSON 

I  submit  these  comments  to  the  Subcommittee  on  Minority 
Enterprise,  Finance  and  Urban  Development,  on  the  eve  of  the 
Federal  Communications  Commission's  ("Commission")  momentous 
decision  regarding  the  broadband  Personal  Communications  Services 
("PCS")  auction  rules,  to  share  my  thoughts  regarding  the 
Commission's  efforts  to  encourage  the  participation  of  minority- 
owned  businesses  in  the  provision  of  PCS.   I  write  on  behalf  of 
BET  Holdings,  Inc.  ("BHI") ,  a  publicly  traded  minority-owned 
business,  to  emphasize  the  importance  of  adopting  rules  that 
provide  meaningful  opportunities  for  minority-owned  businesses  to 
acquire  PCS  spectrum  and  to  deploy  new  and  innovative 
telecommunications  systems. 

As  you  are  aware,  the  Commission  recently  adopted 
"generic"  auction  rules  in  the  Second  Report  and  Order  issued  in 
its  on-going  Competitive  Bidding  Rulemaking  proceeding. 
Although  the  Commission  has  taken  significant  steps  to  encourage 
the  entry  and  expansion  of  minority-owned  entities  within  the 
telecommunications  industry,  BHI  believes  that  unless  the 
Commission  clarifies  and  refines  its  generic  competitive  bidding 
rules,  the  anticipated  involvement  of  designated  entities  in  the 
provision  of  broadband  PCS  will  be  jeopardized,   BHI  submits  this 
testimony  to  the  Subcommittee  in  the  hopes  of  ensuring  that 
Congressional  directives  are  fulfilled,  and  that  the  Commission's 
rules  reflect  the  letter  and  spirit  of  Congress'  delegated 
authority. 

I.  THE  COMMISSION  SHOULD  ADOPT  THE  PREFERENCES 
ENUMERATED  IN  ITS  ORDER 

The  recommendations  submitted  herein  are  offered  to 
reflect  the  real  market  pressures  and  unique  challenges  facing 
minority-owned  businesses  as  they  seek  to  participate 
successfully  in  the  upcoming  broadband  PCS  auctions.   Given  the 
capital  intensive  nature  of  broadband  PCS,  it  is  imperative  that 
the  preferences  enumerated  in  the  Second  Report  and  Order  be 
available  for  designated  entity  broadband  PCS  auction 
participants.   Further,  if  the  Commission  truly  is  interested  in 
establishing  a  level  playing  field,  the  preferences  afforded 
designated  entities  must  be  significant.   Without  an  auction 
framework  that  affords  minority  and  female-owned  entities  the 
ability  to  challenge  entrenched  industry  players  for  valuable 
spectrum,  we  will  find  ourselves  relegated  to  niche  markets, 
providing  services  of  only  limited  capability  and  capacity. 

II.  THE  COMMISSION  SHOULD  ADOPT  THE  BROADCAST 
"CONTROL"  DEFINITION  FOR  MINORITY  AND  FEMALE-OWNED 
ENTITIES 

The  Second  Report  and  Order  provides  a  strict 
eligibility  standard  for  minority  and  female-owned  entities 


1/   See  Second  Report  and  Order.  Implementation  of  Section 

309 (j)  of  the  Communications  Act  -  Competitive  Bidding,  PP  Docket 

No.  93-253  (released  April  20,  1994) . 
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seeking  to  benefit  from  designated  entity  preferences.   In  order 
to  be  classified  as  a  "designated  entity,"  minorities  or  women 
must  have  at  least  50.1%  equity  ownership  and  50.1%  controlling 
interest  in  the  auction  applicant  business  enterprise.   The 
interests  of  minorities  emd  women  will  generally  be  calculated  on 
a  "fully-diluted"  basis. 

For  application  in  the  broadband  PCS  context,  BHI 
believes  that  the  Commission  should  adopt  the  broadcast  "control" 
rules.   In  applying  the  tax  certificate  policy  to  minority 
acquisitions  under  the  Minority  Ownership  Policy  for  the 
broadcast  and  cable  television  industries,  the  Commission  has  not 
required  that  minority  group  members  in  control  of  a  purchasing 
entity  also  possess  50.1%  of  the  equity  in  the  business  to 
qualify  the  seller  or  investors  for  a  tax  certificate.   In  fact, 
for  minority  controlled  corporations,  the  Commission  routinely 
issues  tax  certificates  without  addressing  equity  ownership  at 
all. 

similarly,  for  limited  partnerships,  the  equity 
requirements  provide  greater  flexibility  than  current  PCS  rules. 
For  instance,  the  Commission  requires  that  the  general  partner  be 
a  qualified  minority  controlled  entity  with  at  least  a  20%  equity 
interest.   BHI  submits  that  adopting  a  similar  approach  to  the 
ownership  and  control  of  broadband  PCS  licenses  would  better 
accomplish  Congress'  goal  of  facilitating  the  participation  of 
minority-owned  business  in  PCS,  as  well  as  increasing  their 
representation  in  the  telecommunications  industry  on  the  whole. 

Finally,  to  avoid  confusion  in  the  definition  of 
minority  and  female-owned  entities,  it  is  important  that  the 
Commission  confirm  that  the  equity  ownership  and  control  tests 
are  applied  to  the  overall  ownership  structures  or  partnership 
arrangements  established  either  by  the  company  deemed  to  be  a 
designated  entity  or  by  the  auction  participants.   The 
requirements  need  not  be  met  for  each  class  of  outstanding  stock; 
rather,  the  test  is  to  be  applied  in  aggregate  to  the  overall 
ownership  and  control  structures  in  a  multi-tier  stock 
corporation. 

III.  EXCLUSION  OF  PUBLICLY  TRADED  COMPANIES  FROM  TAKING 
ADVANTAGE  OF  BIDDING  CREDITS  HAS  NO  RATIONAL 
POLICY  OR  STATUTORY  BASIS 

In  establishing  service-specific  rules  for  Narrowband 
PCS,  the  Commission  inexplicably  —  and  without  notice  or  comment 
—  retreated  from  its  efforts  to  encourage  the  participation  of 
minority  and  female-owned  entities  in  the  provision  PCS  by 
limiting  the  availability  of  bidding  credits  to  non-publicly- 


2/   All  stock  options  and  convertible  debentures,  or  other 
conversion  rights,  therefore,  will  be  considered  to  have  a 
"present  effect  on  the  power  to  control  the  entity."   See  Second 
Report  and  Order  at  para.  277. 
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traded  minority  and  female-owned  entities.    Without 
explanation,  the  Commission  excluded  companies  such  as  BHI  that 
under  the  generic  competitive  bidding  rules  were  fully  qualified 
to  benefit  from  these  preferences. 

This  restriction  should  not  be  adopted  for  broadband 
PCS.   Given  the  extensive  capital  investment  and  tremendous  costs 
associated  with  the  purchase  and  build-out  of  broadband  PCS 
systems,  any  limitation  on  the  availability  of  bidding  credits  to 
publicly-traded  minority  or  female-owned  companies  would  defeat 
opportunities  for  their  participation  in  PCS. 

Moreover,  the  application  of  such  a  rule  would  be 
arbitrary  and  capricious  and  would  result  in  significant  market 
anomalies.   Privately  held  companies  controlled  by  designated 
entities  commanding  virtually  unlimited  resources  would  benefit 
from  a  bidding  credit  in  the  spectrum  auction,  while 
significantly  smaller  publicly-traded  companies  with  restricted 
cash  flow  or  limited  credit  would  remain  unaided  by  the 
preference.   Any  disparity  in  treatment  by  distinguishing  between 
minority  and  female-owned  companies  in  this  way,  has  no  rational 
policy  or  statutory  basis.    Congress  directed  the  Commission 
to  encourage  the  participation  of  all  minority  and  female-owned 
entities.   Whether  otherwise  qualified  designated  entity 
companies  are  publicly  traded  does  not  alter  their  classification 
under  the  statute  or  the  Commission's  Rules,  or  in  any  way 
deprive  them  of  the  preferences  available  to  others  within  the 
same  class. 


3/    See  Third  Report  and  Order.  Implementation  of  Section  309 (j) 
of  the  Communications  Act  -  Competitive  Bidding,  PP  Docket  No. 
93-253  at  para.  80  (released  May  10,  1994)  ("In  addition,  to 
further  ensure  that  our  rules  are  as  narrowly  tailored  as 
possible,  while  still  fulfilling  the  statutory  goal,  we  will 
prohibit  publicly-traded  companies  from  taking  advantage  of  the 
bidding  credits.").   BHI  submits  that  the  Commission  lacks  the 
legal  authority  to  withhold,  i.e. .  write  classes  of  designated 
entities  out  of  its  rules.   See  ACLU  v.  FCC.  823  F.2d  1554 
(1987)  . 

4/   For  example,  if  the  narrowband  rules  were  also  adopted  for 
broadband  PCS,  BHI  would  be  unable  to  benefit  from  the  bidding 
credit  preference  while  TLC  Beatrice  International  Holdings, 
Inc.,  a  privately  held  minority-owned  business,  could  claim  the 
discount.   TLC  Beatrice,  however,  is  significantly  larger  than 
BHI,  commanding  more  resources  and  presumably  having  access  to 
more  favorable  credit  arrangements.  See  Black  Enterprise.  B.E. 
100s  Overview,  Coming  on  Strong  (June  1994) .   The  Commission 
simply  cannot  justify  such  treatment  in  light  of  its  directive 
"to  ensure  that  businesses  owned  by  members  of  minority  groups 
and  women  are  not  in  any  way  excluded  from  the  competitive 
bidding  process."   See  House  Report  No.  103-111  at  582. 
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IV.   SIGNIFICAKT  BIDDING  CREDITS  ARE  REQUIRED  TO  CREATE 
A  LEVEL  PLAYING  FIELD  FOR  BIDDING 

Concerns  regarding  the  ability  of  designated  entities 
to  compete  in  PCS  auctions  have  already  been  raised  before  this 
Subcommittee.   For  example,  during  his  exchange  with  Chairman 
Reed  Hundt  on  May  20,  1994,  Representative  Mfume  correctly 
recognized  that  a  bidding  credit  of  72%  may  be  necessary  to 
permit  designated  entities  to  compete  with  coM>anies  with 
tremendous  cash  flows,  such  as  Bell  Atlantic.    Accordingly, 
BHI  submits  that  a  significant  bidding  credit  is  required  if 
designated  entities  are  to  be  able  to  compete  for  the  30  MHz 
blocks  of  spectrum  and  satisfy  the  requisite  build-out 
requirements . 

There  can  be  little  doubt,  at  this  point  in  the  PCS 
proceedings,  that  the  implementation  of  broadband  PCS  services 
will  cost  hundreds  of  millions  of  dollars.   It  is  also 
irrefutable  that  designated  entities  simply  do  not  have  access  to 
the  level  of  capital  available  to  established  industry 
telecommunications  providers.   Thus,  to  satisfy  Congress' 
directive,  the  Commission's  broadband  rules  must  equalize  the 
bidding  environment  to  accommodate  these  marketplace  inequities. 
In  the  context  of  broadband  PCS,  this  should  be  done  through  a 
substantial  bidding  credit. 

A  bidding  credit  seirves  two  functions:  (1)  it 
encourages  designated  entity  participation;  and  (2)  it  creates  an 
incentive  for  the  financial  community  to  view  designated  entities 
as  viable  PCS  players.   Under  the  current  rules,  its  has  been 
expressed  repeatedly  that  minority  and  women-owned  businesses  are 
not  considered  "healthy  risks."   In  fact,  during  a  number  of  PCS 
seminars,  and  in  response  to  the  inquiries  of  the  PCS  Task  Force, 
venture  capitalists  and  mortgage  bankers  indicated  that 
designated  entities  might  be  better  off  not  bidding  on  PCS 
spectrum  at  all,  but  rather  joint  venturing  with  established 
telecommunications  companies  already  ecjuipped  with  infrastructure 
and  telecommunications  experience.   This,  however,  is  not  what 
BHI  believes  Congress  envisioned.   The  availability  of  a 
substantial  bidding  credit  would  ensure  independent  minority- 
owned  business  participation  in  the  auction  process  and 
ultimately  in  the  provision  of  PCS. 


5/   See  Federal  News  Service,  May  20,  1994,  Comments  of 
Representative  Mfume,  Before  The  Finance  and  Urban  Development 
Subcommittee  of  the  House  Small  Business  Committee;  SUBJECT: 
Discrimination  in  Telecommunications;  CHAIRED  by  Representative 
Kweisi  Mfume  (D-MD) ;  WITNESSES:  Reed  Hundt,  FCC  Chairman. 
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V.    PREFERENCES  FOR  MINORITY  AND  FEMALE-OWNED 

BUSINESSES  SHOULD  NOT  REQUIRE  THAT  SUCH  BUSINESSES 
ALSO  BE  "SMALL" 

In  the  broadband  PCS  auction  rules,  the  Commission 
should  confirm  that  preferences  available  to  minority  and  female- 
owned  businesses  are  distinct  from  all  other  preferences, 
including  those  established  to  encourage  the  participation  of 
small  businesses.   As  indicated  in  both  the  Budget  Act  and  its 
legislative  history,  Congress's  directive  to  the  Commission  was 
to  promote  "economic  opportunity  for  a  wide  variety  of 
applicants,  including  small  businesses,  rural  telephone 
companies,  and  businesses  owned  by  members  of  minority  groups  and 
women."-   Each  enumerated  group  was  identified  individually  as 
eligible  for  preferential  treatment  in  the  assignment  of  radio 
spectrum.   It  was  not  anticipated,  therefore,  that  the  Commission 
would  provide  preferences  only  for  "small"  minority-owned 
businesses,  or  in  any  way  limit  the  availability  of  minority 
preferences  according  to  a  pre-determined  revenue  cap.    To  do 
so  would  contradict  the  explicit  and  unambiguous  directive  of 
Congress.   Moreover,  such  a  policy  could  shut  out  designated 
entities  that  have  the  financial  wherewithal  to  operate  broadband 
PCS  systems  successfully. 

Providing  particular  preferences  to  minority  and 
female-owned  entities,  and  others  to  small  businesses  and  rural 
telephone  companies,  would  not  contravene  the  dictates  of  the 
equal  protection  clause  of  the  U.S.  Constitution,  nor  would  it 
constitute  unlawful  race  or  gender-based  regulation.   The 
government's  interest  in  ensuring  economic  opportunity  for 
minorities  is  emphatic  and  longstanding.   Congress  has  legislated 
in  this  area  for  may  years,  with  respect,  for  example,  to 
employment-  ,  governinent  contracting-  ,  and 
telecommunications.—   Thus,  facilitating  full  minority 
participation  in  the  American  economic  dream  is  not  merely  an 
important  governmental  interest;  it  is  a  compelling  interest 
which  has  driven  Congressional  action  for  at  least  three  decades. 


6/    See  Budget  Act.  Sections  309(j)(3)  (B)  and  (4) (C) . 

7/    See  e.g.  House  Report  No.  103-111  at  582  ("the  Commission 
should  adopt  regulations  ...  to  ensure  that  businesses  owned  by 
members  of  minority  groups  and  women  are  not  in  any  way  excluded 
from  the  competitive  bidding  process")  (emphasis  added) . 

8/   Congress'  interest  in  facilitating  employment  was  first 
substantially  expressed  thirty  years  ago  in  Title  VII  of  the  1964 
Civil  Rights  Act,  78  Stat.  253. 

9/    Fullilove  v.  Klutznick.  448  U.S.  448  (1980). 

10/    See  Metro  Broadcasting.  Inc.  v.  FCC.  497  U.S.  547  (1990) 
(requiring  FCC  continuation  of  minority  broadcast  preferences) . 
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VI.   EVIDENCE  OF  ECONOMIC  "DISADVANTAGE"  IS  NOT 
NECESSARY  FOR  PREFERENCE  AVAILABILITY  FOR 
OTHERWISE  QUALIFIED  DESIGNATED  ENTITIES 

The  designated  entity  classification  is  intended  to 
benefit  enxomerated  categories  of  individuals  and  businesses  that 
have  been  historically  under-represented  in  the 
telecommunications  and  mass  media  industries.   As  indicated  in 
the  text  of  the  Budget  Act  and  the  legislative  history,  Congress' 
purpose  for  providing  designated  entity  preferences  was  ^o 
disseminate  licenses  among  a  wide  variety  of  applicants. 
Consequently,  the  Commission  recognized  that  the  groups 
identified  in  the  Budget  Act  have  traditionally  been  under- 
represented  in  the  ownership  of  non-broadcast  licenses,  and 
promulgated  rules  to  encourage  their  participation  in  the 
provision^jOf  new  and  innovative  radio-based  telecommunications 
services. 

BHI  believes  that  the  Commission  should  reaffirm,  in 
its  broadband  PCS  rules,  that  evidence  of  "disadvantage"  against 
particular  groups  in  the  context  of  radio  licensing  or  financial 
lending  practices  is  not  necessary  for  preference  availability. 
As  evidenced  above,  Congress  did  not  limit  the  availability  of 
preferences  only  to  the  "economically  disadvantaged."   In  fact, 
the  Chairman  of  the  Commission  recently  confirmed  an  intention  to 
use  the  full  range  of  preferences  to  remedy  the  severe  under- 
representation  of  minorities  and  women  in^jtelecommunications  —  a 
social  ill  which  remains  to  be  corrected. 


11/    See  Budget  Act  §  309(j)(3)(B)  and  (4) (D) ;  House  Conf.  Rep. 
No.  103-213  at  1171. 

12/    See  Competitive  Bidding  NPRM  at  para.  74  &  80;   Second 
Report  and  Order,  at  para.  230  ("the  preferences  will  allow 
designated  entities  to  overcome  barriers  that  have  impeded  these 
groups'  participation  in  the  telecommunications  arena,  including 
barriers  related  to  access  to  capital") .   See  also  Appendix  C, 
Second  Report  and  Order.  Amendment  of  the  Commission's  Rules  to 
Establish  New  Personal  Communications  Services,  GEN  Docket  No. 
90-314  (released  October  22,  1993)  (Report  of  the  FCC  Small 
Business  Advisory  Committee  to  the  Federal  Communications 
Commission  Regarding  GEN  Docket  No.  90-314,  September  15,  1993) 
(indicating  that  women  and  minorities  have  encountered  special 
barriers  to  telecommunications  ownership) . 

13/   See  Federal  News  Service,  May  20,  1994,  Comments  of 
Representative  Mfume,  Before  The  Finance  and  Urban  Development 
Subcommittee  of  the  House  Small  Business  Committee;  SUBJECT: 
Discrimination  in  Telecommunications;  CHAIRED  by  Representative 
Kweisi  Mfume  (D-MD) ;  WITNESSES:  Reed  Hundt,  FCC  Chairman 
(recognizing  that  minorities  represent  64  percent  of  the  American 
population,  yet  minorities  and  women  represent  only  2.7%  of 

(continued. . . ) 
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It  also  must  be  confirmed  that  the  preferences  are  not 
limited  merely  to  minority  or  female-owned  businesses  seeking  to 
enter  the  communications  marketplace  for  the  first  time. 
Entities  already  operating  within  the  communications  industry, 
but  seeking  to  expand  their  offerings  to  telecommunications 
services,  should  be  equally  eligible  for  the  minority  and  female- 
owned  entity  preferences. 

VII.  THE  COMMISSION  8H0DLD  ADOPT  STRICT  RDLE8  ON 
HOLDING  PERIODS  TO  PREVENT  UNJDST  ENRICHMENT 
RESDLTING  FROM  "SHAM"  TRANSACTIONS 

Finally,  BHI  supports  the  Commission's  efforts  to 
prevent  auction  winners  from  acquiring  licenses  for  less  than 
true  market  value  at  auction  and  then  transferring  them  for  a 
large  profit  prior  to  providing  service.    However,  BHI 
believes  that  the  rules  regarding  license  trafficking  must  be 
strict  if  designated  entities  are  to  be  afforded  continuing 
opportunities  to  provided  PCS  service.   Specifically,  BHI 
recommends  that  the  Commission  establish  a  7-10  year  holding 
period  for  all  designated  entities  unless  a  transfer  or 
assignment  is  made  to  another  qualified  designated  entity. 

Such  a  rule  will  ensure  that  minorities  and  women 
retain  the  level  of  representation  in  the  industry  afforded  by 
the  implementation  of  the  Commission's  PCS  auction  rules.   Any 
rule  which  prescribes  a  shorter  holding  period,  e.g.  2-4  years, 
will  not  prevent  bidders,  taking  advantage  of  the  Commission's 
preferences,  from  viewing  their  investment  as  merely  temporary. 
Because  the  deployment  of  a  PCS  system  is  likely  to  be  a 
significant  undertaking,  the  Commission's  rules  must  encourage 
designated  entity  ownership  throughout  the  PCS  build-out  process. 

VIII.  CONCLUSION 

BHI  believes  that  the  Commission  today  faces  one  of  the 
most  challenging  opportunities  of  this  century.   Not  only  will 
the  Commission  be  determining  the  ground  rules  for  the  provision 
of  new  and  innovative  telecommunications  services,  but  it  will  be 
shaping  the  competitive  make-up  of  the  future  PCS  marketplace. 
To  ensure  that  all  Americans  are  included  in  the  communications 
revolution,  however,  it  is  imperative  that  the  Commission's  rules 
provide  minorities  and  women  real  opportunities  in  broadband  PCS. 
Unless  the  broadband  PCS  rules  provide  a  level  playing  field  for 
bidding  on  all  spectrum  blocks  and  for  all  service  areas,  the 


13/    ( . . . continued) 

broadcast  properties;  there  are  only  seven  minority-owned  cable 
companies  in  the  country;  and  there  is  only  a  .5%  ownership  by 
minorities  in  the  telephone  and  radiotelephone  communications 
sector) . 

14/   See  Second  Report  and  Order,  at  para.  212. 
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Commission  runs  the  risk  of  perpetuating  the  under-representation 
of  these  groups  in  the  telecommunications  industry. 


Respectfully  submitted, 

ROBERT  L.  JOHNSON 

1232  31st  Street,  N.W. 
Washington,  D,C.  20007 
(202)  337-5260 


127 


NAMTEC 


National  Association  of  Minority  Telecommunication  Executives  and  Companies 


Prepared  for 

U.S.  House  of  Representatives 

Small  Business  Subcommittee  on 

Minority  Enterprises,  Finance,  and  Urban  Development 


May  24,  1994 


National  Association  of  Minority  Telecommunications  Executives  &  Companies 


128 


TESTIMONY  OF 

Mr.  Joseph  Profit 
Chairman 

National  Association  of  Minority  Telecommunications  Executives  &  Companies 

Prepared  for  the  U.S.  House  of  Representatives 

Small  Business  Subcommittee  on 

Minority  Enterprises,  Finance  and  Urban  Development 

National  Association  of  Minority  Telecommimications  Executives  and  Companies 
(NAMTEC)  is  a  501(CX3)  non-profit  organization  formed  in  1987  with  over  300  members 
nationwide.  NAMTEC  members  have  the  potential  to  revolutionize  the  way  people 
communicate  with  each  other  while  also  spurring  our  nation's  economic  growth,  through 
creation  of  high-wage,  high-tech  jobs,  and  improving  the  U.S.'s  international  competitive 
position.  The  regulation  of  this  new  PCS  industry  poses  a  challenge  of  historic  proportions 
for  the  Federal  Communications  Commission:  fashion  a  regulatory  framework  which 
promotes  rapid  availabihty  of  new  and  innovative  services  throughout  the  country  while 
fostering  development  of  a  marketplace  which  is  competitive  and  diverse. 

In  the  1993  Budget  Act,  Congress,  recognizing  the  potential  economic  growth  spurred 
by  this  technological  revolution,  authorized  the  Commission  to  auction  spectnun  Hcenses  for 
new  emerging  technologies  to  increase  federal  revenues.  Notwithstanding  the  clear  need  for 
additional  revenues  to  reduce  the  federal  deficit.  Congress  decided  that  increased  revenues 
were  not  to  be  the  predominant  factors  to  be  considered  by  the  Commission  when  designing 
its  auction  rules  for  sjiectrum  licenses.  Indeed,  Congress  mandated  the  Commission  to 
ensure  that  small  businesses,  businesses  owned  by  women  and  minorities  and  rural 
telephone  companies  (the  "designated  entities")  have  a  genuine  opportunity  to  participate  in 
the  offering  of  new  personal  communications  services  to  the  nation's  consumers. 

This  statutory  requirement  derived  from  Congress'  commitment  to  foster  economic 
growth  among  segments  of  the  population  and  in  regions  of  the  country  which  historically 
have  not  benefitted  fuUy  or  fairly  from  technological  innovation  and'or  the  opportunity  to 
participate  in  the  award  of  government  contracts  because  of  the  government  past  official 
policy  of  race  discrimination.  However,  on  August  10,  1993,  the  Omnibus  Budget 
Reconciliation  Act  mandate  constitutes  a  bulwark  against  excessive  concentration  of  power 
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in  this  new  industry,  particularly  in  the  hands  of  a  few  giant  companies  already  entrenched 
as  dominant  forces  in  the  communications  marketplace.  After  considerable  research  and 
studies,  we  submitted  the  following  results.  Let's  take  a  minute  and  look  at  the  history  of 
set-a-sides. 

America's  Long  History  of  100  Percent  Racial  Quotas  in  Favor  of  Whites 

For  300  years  the  American  Colonies,  the  States  and  the  Federal  Government 
allotted  untold  billions  of  dollars  of  public  wealth  exclusively  to  members  of  the 
white  race. 

*1675  -  Massachusetts  Bay  Colony  cedes  plantation  rights  in  six-square-mile  tracts 
to  "worthy"  individuals.  The  population  of  the  Colony  included  blacks  slaves  as  well  as  free 
blacks.   Neither  were  treated  as  "worthy"  individuals  eligible  for  land  grants.^ 

*1683  -  Maryland  and  Virginia  establish  fifty-acre  land  grants  to  settlers  who  pay 
their  own  way  across  the  Atlantic.  Blacks  were  given  a  free  ride  in  slave  ships  and  thus  were 
not  eUgible  for  grants.^ 

*1785  -  The  federal  Ordinance  of  1785  authorizes  the  sale  of  640-acre  tracts  to  settlers 
for  $1  per  acre.   As  slaves,  blacks  were  legally  prohibited  from  owning  property.^ 

*1800  -  The  federal  government  establishes  liberal  credit  privileges  in  the  western 
territories  for  buyers  of  pubhc  land  at  a  price  of  $1  an  acre.  Slaves  not  eHgible  and  free 
blacks  generally  considered  uncreditworthy.'' 

*1830  -  The  federal  Preemption  Act  grants  land  settlers  rights  to  purchase  up  to  160 
acres  each  at  $1.25  per  acre.  The  vast  majority  of  blacks  are  still  slaves  and  ineHgible  to  own 
property.   No  evidence  of  significant  participation  by  free  blacks.^ 

*1850  -  The  beginning  of  the  massive  federal  land  grant  program  for  private  railroad 
companies.  Outright  awards  of  130  mUUon  acres  frequently  include  property  for  twenty  mUes 
on  either  side  of  roadbeds.  These  lands  later  found  to  contain  billions  of  dollars  of  petroleum 
and  mineral  reserves.  Black  businessmen  never  considered  qualified  to  acquire,  finance,  or 
operate  railroad  franchises.^ 

*1862  -   The  Homestead  Act  grants  settlers  160-acre  tracts  of  federal  land  without 

~  •'.'.■•.'•='.»  Sources:  A  thorough  historical  summary  of  American  pubhc  land  grants  may  be  found  in  Peter  Wolf, 

Land  in  America  (New  York:  Pantheon  Books,  1981).  Minerals  rights  information  is  from  Stephen  L.  McDonald, 
The  Leasing  of  Federal  Land  for  Fossil  Fuel  Production  (Baltimore:  John  Hopkins  University  Press,  1979).  The 
history  of  aviation  is  detailed  in  Carl  Soberg.  Conquest  of  the  Skies  (Boston:  Little  Brown  &  Co.,  1979).  Information 
on  the  history  of  radio  and  television  franchising  appears  in  Erwin  G.  Krasnow  and  L.B.  Longley,  The  Politics  of 
Broadcast  Regulation  (New  York:  St.  Martins  Press,  1973).  Government  procurement  data  are  from  the  federal 
Office  of  Management  and  Budget. 
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charge.  Over  250  acres  of  public  lands  transferred  almost  exclusively  to  whites  in  the  most 
important  land  grant  program  in  American  history.  Negro  claimants  blocked  by  lynch  mobs, 
intimidation  and  refusals  of  local  authorities  to  protect  their  claims.' 

*1889  -  In  the  celebrated  Oklahoma  Land  Rush,  150,000  white  settlers  scramble  to 
claim  the  choicest  land.  Savage  lynchings,  Ku  Klux  Klan  terrorism  and  Jim  Crow  legislation 
kept  Negroes  out.  Later  the  heirs  and  successors  of  white  settlers  were  to  discover  biUions 
of  dollars  of  petroleum  resources  on  these  lands.* 

*1920  -  The  Mineral  Leasing  Act  authorizes  the  federal  government  to  lease  pubhc 
land  for  the  exploration  of  oil,  gas,  and  other  minerals.  Affluent  Negroes  need  not  apply. 
Race  discrimination  in  pubhc  awards  was  the  established  pohcy  of  the  federal  government 
in  the  1920s.^ 

*1926  -  The  federal  Air  Commerce  Act  authorizes  the  granting  of  monopoly  air  routes 
to  quahfied  aviators.  The  nation's  airlines  are  born.  Twenty  thousand  white  pilots  learned 
their  trade  in  the  rigidly  segregated  World  War  I  Army  Air  Corps  ensuring  that  the 
ownership  of  commercial  aviation  would  be  lily  white.'" 

*1927  -  the  federal  Radio  Act  authorizes  the  award  of  radio  station  broadcast 
franchise  to  private  citizens.  Under  settled  poHcy  of  the  federal  government,  no  grants  were 
made  to  Negroes.  Radio  broadcast  licenses  currently  valued  in  the  billions  of  dollars  are  now 
held  almost  exclusively  by  whites." 

*1939  -  The  Federal  Communications  Commission  issues  the  first  licenses  for 
television  broadcast  stations.  No  grants  made  to  Negroes  until  token  awards  of  the  late 
1970s.  In  1980,  all  major  television  franchises,  valued  at  $5  billion,  held  exclusively  by 
whites.'^ 

*1941  -  Government  contracting  becomes  a  major  factor  in  the  sales,  revenues,  and 
profits  of  private  enterprises.  Race  discrimination  in  government  contract  awards  becomes 
the  official  policy  of  the  United  States  government.  During  the  year  1941  to  1980, 
approximately  $3  trillion  in  contract  awards  were  made  almost  exclusively  to  white-owned 
firms. '^ 


Sources:  A  thorough  historical  summary  of  American  public  land  grants  may  be  found  in  Peter 

Wolf,  Land  in  America  (New  York:  Pantheon  Books,  1981).  Minerals  rights  information  is  from  Stephen  L. 
McDonald,  The  Leasing  of  Federal  Land  for  Fossil  Fuel  Production  (Baltimore:  John  Hopkins  University  Press, 
1979).  The  history  of  aviation  is  detailed  in  Carl  Soberg,  Conquest  of  the  Skies  (Boston:  Little  Brown  &  Co.,  1979). 
Information  on  the  history  of  radio  and  television  franchising  appears  in  Erwin  G.  Krasnow  and  L.B.  Longley,  The 
Politics  of  Broadcast  Regulation  (New  York:  St.  Martins  Press,  1973).  Government  procurement  data  are  fi-om  the 
federal  Office  of  Management  and  Budget. 
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NAMTEC  advocates  the  issuance  of  FCC  regulations:  (1)  permitting  designated 
entities  (especially  minorities  and  women)  the  option  of  either  electing  to  bid  against  other 
designated  entities  in  a  (C  Band)  20  MHz  or  (C  Band)  30  MHz  set  aside  block  for  exclusive 
use  by  designated  entities  or  utilizing  a  set  of  bidding  credits  to  compete  against  other 
potential  PCS  providers  in  general  bidding;  (2)  ensuring  that  designated  entities  do  not  have 
hmitations  on  their  ability  to  raise  capital  to  compete  with  other  PCS  providers;  and  (3) 
expediting  the  deployment  of  PCS. 

Now,  let's  review  the  type  of  competition  that  we  don't  need  to  be  protected  from. 
Listed  below  are  12  of  the  largest  companies  in  the  country  that  all  desperately  want  PCS 
bandwidth  for  the  major  markets.  Whether  this  bandwidth  is  two  or  three  bands  of  30  MHz, 
there  are  still  at  least  12  companies  that  are  going  to  bid  for  it.  Listed  below  is  the  size  of 
the  competition. 

LARGE  U.S.  TELEPHONE  COMPANIES 
SELECTED  STATISTICS 


COMPANY 

REVENUE 

EBIDAT 

BOOK 

EMPL'S 

Ameritech 

$11.7 

$5.0 

$7.8 

67,200 

Bell  Atlantic 

13.0 

5.8 

8.2 

73,600 

Bell  South 

15.9 

6.9 

12.1 

95,100 

NYNEX 

13.4 

5.2 

8.4 

79,200 

Pacific  Telesis 

9.2 

4.4 

7.3 

55,400 

Sooth  Western  Bell 

10.7 

4.7 

5.9 

58,400 

U.S.  West 

10.3 

4.7 

5.9 

60,800 

GTE 

19.7 

7.6 

7.3 

131,200 

AT&T 

67.2 

11.3 

13.0 

308,700 

MCI 

12.0 

2.8 

3.6 

31,000 

Sprint 

11.4 

3.1 

3.2 

52,000 

Air  Touch 

1.0 

0.3 

3.4 

N/A 

TOTALS 

$195.5 

$61.9 

$86.7 

1,012,600 

Now,  before  the  next  chart,  let's  do  a  sanity  check.  These  twelve  companies  have 
combined  revenues  of  close  to  $200  million,  profits  of  $60  million  and  over  one  million 
employees.  We  expect  to  be  told  that  designated  entities  do  not  need  a  set-a-side,  that  25% 
auction  credits  will  create  an  even  playing  field.   It  defies  the  imagination. 

Let's  look  at  what  level  of  bidding  credits  it  would  take  to  have  an  even  pla3ring  field 
during  the  auction.  Bid  prices  in  the  valuation  of  any  business  is  determined  by  discounting 
the  expected  stream  of  cash  flows  back  to  present  value.  The  chart  below  implies  that  a  large 
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capitalized  company  with  a  10%  cost  of  capital  could  bid  $14.48  per  POP  in  a  market  area 
and  still  earn  its  requisite  20%  return  on  investment.  In  contrast,  a  designated  entity  with 
a  20%  cost  of  capital,  facing  identical  cash  flows  could  only  bid  $4.02  per  POP  to  get  the  same 
return. 

This  inverse  relation  between  cost  of  capital  and  valuation  holds  irrespective  of 
changes  to  projected  cash  flows.  These  aren't  my  figures.  These  are  the  figures  contained 
in  a  study  submitted  to  the  FCC  by  Time  Warner  on  September  10,  1993.  They've  had  these 
numbers  and  relationships  for  nine  months  and  appear  to  have  disregarded  their  importance. 

AUCTION  CREDITS 
CREATING  AN  EVEN  PLAYING  FIELD 


Designated 

Average  Cost 

Bid  Price 

Entity  Dis. 

Company  Capital 

of  Capital 

Per  POP 

Reqioired 

RBOCS  &  GTE 

10.0% 

$14.48 

72.2% 

AT&T,  MCI,  ETC 

12.5% 

$12.19 

67.0% 

ALTEL,  SNET 

15.5% 

$08.18 

50.9% 

ROCHESTER  TDS 

15.5% 

$06.59 

39.0% 

DES.  ENTITIES 

20.0% 

$04.02 

0.0% 

This  chart  is  pretty  self  explanatory.  To  create  an  even  playing  field  designated 
entities  need  a  varying  discount  depending  which  of  the  above  companies  are  competing  for 
the  bandwidth.  Trying  to  estabhsh  such  a  discount  would  be  an  administrative  nightmare. 

Mr.  Chairman,  we  believe  that  Congress  mandated  small  business  participation.  Last 
year,  the  FCC  lived  up  to  those  expectations.  It  proposed  setting  aside  two  bands  for 
designated  entities.  It  also  appeared  as  if  it  was  going  to  create  competitive  bidding  rules 
that  would  encourage  minority  participation  in  PCS.  Now,  we  beHeve  that  the  FCC  has 
changed  its  mind  and  determined  that  small  companies  should  not  have  a  position  int  he 
deployment  of  this  new  technology. 

We  have  spent  a  lot  of  time  and  money  just  waiting  for  the  FCC  to  make  up  its  mind. 
We  believe  that  minority  participation  is  good  for  the  country  and  that  Congress  understood 
this  when  it  issued  its  mandate.  We  need  Congress  to  reaffirm  its  commitment  to  the 
designated  entities  by  instructing  the  FCC  to  establish  a  30  MHz  band  as  a  set-a-side  for 
designated  entities  while  at  the  same  time  insisting  that  the  competitive  bidding  rule  be 
flexible  enough  to  allow  for  the  financing  of  these  small  companies. 
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I.  Economic  Challenges  for  Designated  Entities 

For  the  wireless  communications  industry,  capital  formation  is  the  major  economic 
barrier  to  full  participation  by  designated  entities.  As  an  example  of  the  capital  intensive 
nature  of  the  PCS  industry,  the  Congressional  Budget  OfHce  ("CBO")  has  estimated  that  at 
least  $35  -  $37  per  person  in  capital  costs  and  initial  operating  losses  will  be  needed  to  make 
an  after-tax  return  of  13  to  15  percent,  given  a  20-25  MHz  spectrum  license.  At  least  $155 
million  will  be  needed  to  construct  and  operate  a  profitable  PCS  system  for  the  Washington 
Basic  Trading  Area  ("BTA");  $90  million  will  be  necessary  to  build  and  operate  a  PCS  system 
for  the  Baltimore  BTA  and  approximate  $6  million  will  be  necessary  for  a  profitable  PCS 
system  in  the  Salisbury,  Maryland  BTA.  This  sum  of  capital  to  construct  just  one  PCS 
system  has  traditional  been  prohibitive  for  designated  entities  to  raise. 

This  barrier  is  magnified  due  to  the  fact  that  PCS  licenses  will  be  auctioned  to  the 
highest  bidder.  Assuming  a  maximum  $15  per  person  bid  as  the  CBO  did  in  its  study,  the 
amount  up-front  capital  is  staggering.  The  estimated  winning  bid  amount  translates  into  $64 
milhon  for  the  Washington  BTA,  $37  milhon  for  the  Baltimore  BTA  and  $2.5  million  for  the 
Salisbury,  Maryland  BTA.  The  amount  of  capital  involved,  the  Commission's  Small  Business 
Advisory  Committee  has  suggested,  precludes  designated  entities  from  seriously  bidding  for 
these  license  absent  a  clear  system  of  preferences. 

One  way  to  ensure  that  designated  entities  will  have  an  opportunity  to  level  the 
playing  field  in  these  high  dollar  auctions  and  for  the  Commission  to  disseminate  licenses 
among  a  diverse  pool  of  appHcants  is  to  provide  designated  entities  an  option  of  how  they  best 
compete  in  the  PCS  spectrum  auctions.  NAMTEC  urges  the  Commission  to  set  aside  a  30 
MHz  spectrum  block  in  the  (C  Band)  for  exclusive  licensing  to  designated  entities.  If  a 
designated  entity  chooses  this  option,  it  would  only  be  permitted  to  bid  in  this  set  aside 
spectrum  block  nationwide.  Alternatively,  the  designated  entity  could  elect  to  utilize  a 
system  of  bidding  credits  to  bid  for  spectrum  licenses  in  all  of  the  other  spectrum  blocks  other 
than  the  set  aside  block.  By  permitting  this  optional  framework,  the  Commission  would  be 
encouraging  entrepreneurial  creativity  by  allowing  designated  entities  to  determine  which 
option  would  afford  it  the  greatest  economic  opportiinity  to  participate  in  offering  spectnun- 
based  services. 

Moreover,  once  a  PCS  license  is  awarded  to  a  designated  entity,  the  Commission  must 
ensure  that  the  designated  entities  have  the  ability  to  raise  capital  without  limitation  to 
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construct  and  operate  a  viable  PCS  system.  Without  this  bidding  structure  and  the  freedom 
to  raise  capital,  Congress'  goal  of  an  array  of  PCS  providers  offering  a  diverse  set  of 
communications  technologies  will  be  thwarted. 
n.         Diversity  in  Ownership  Benefits  the  Public  Interest 

Small  businesses,  minority  and  women-owned  businesses,  have  been  the  engines  of 
job  growth  in  the  U.S.  and  have  been  at  the  forefront  of  technological  innovation.  The 
Commission  has  recognized  the  importance  of  innovation  in  numerous  proceedings  such  as 
pioneer  preferences  and  experimental  licenses.  The  pioneer  preference  were  Hcenses  given 
to  several  (non-minority)  companies  with  no  apparent  value  to  the  government.  It  only  seems 
fair  that  the  preference  be  given  to  the  minority  and  women-owned,  i.e.,  set  asides  where 
minorities  will  be  competing  amongst  themselves  with  the  funds  from  that  competition  going 
to  the  government.  Ensuring  designated  entities  in  PCS  license  in  each  geographic  market 
is  wholly  consistent  with  past  practice  and  is  vital  to  America's  continued  economic  growth 
and  international  competitive  position. 

Diversity  of  viewpoint  will  be  expanded  by  disseminating  licenses  among  businesses 
owned  by  minority  and  women.  It  can  no  longer  be  assumed  that  a  PCS  entity,  as  a  common 
carrier  provider,  does  not  have  a  First  Amendment  right  to  freely  express  its  viewpoints 
across  its  common  carrier  network  as  a  recent  federal  court  determined.  A  set-aside  and  a 
set  of  bidding  credits  will  ensure  that  the  diverse  group  of  designated  entities  is  given  an 
opportunity  to  express  its  First  Amendment  rights. 

A  wide  diversity  of  ownership  will  satisfy  the  Congressional  mandate  to  avoid  a 
concentration  of  licenses  among  a  few  "deep  pocket"  entities  and  limit  the  diversity  of 
viewpoints  expressed.  By  disseminating  Ucenses  among  a  wide  pool  of  appHcants,  the  threat 
of  excessive  ownership  concentration  in  the  wireless  communications  industry  will  be 
diminished. 

A  spectrum  set  aside  and  the  use  of  bidding  credits  will  ensure  that  given  the 
extensive  capital  requirements  needed  to  be  awarded  a  license,  let  alone  the  capital  necessary 
to  build  and  operate  a  profitable  wireless  system,  designated  entities  will  be  able  to 
participate  in  providing  PCS  and  be  afforded  the  economic  opportimity  that  competitive 
bidding  was  designed  to  offer. 

Federal  government  set  asides  and  preferential  financial  treatment  to  achieve  public 
policy  goals  have  been  used  for  decades  in  government  contracting  to  ensure  economic 
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opportunity  is  available  to  small  businesses  and  businesses  owned  by  minorities  and  women. 
The  Commission  has  made  extensive  use  of  minority  set  asides  and  tax  certificates  in  the 
Mass  Media  area  to  raise  the  level  cf  diversity  in  broadcasting.  Moreover,  the  Department 
of  Transjrortation  and  the  Defense  Department  have  instituted  minority  owned-business 
preference  programs  to  combat  the  lack  of  economic  opportunity  among  minority-owned 
businesses. 

Finally,  Congress  specifically  prohibited  the  Commission,  in  prescribing  its  competitive 
bidding  regulations,  fi-om  basing  a  finding  of  public  interest  solely  or  predominantly  on  the 
expectation  of  increased  Federal  revenues.  Thus,  any  argument  that  optional  use  of  a  set- 
aside  or  a  set  of  bidding  credits  will  decrease  the  amount  of  revenue  flowing  to  the  U.S. 
Treasury  has  no  place  in  the  debate.  Congress  has  determined  that  it  is  in  the  pubUc 
interest  to  pursue  economic  opportunity  for  those  businesses  advantaged  by  a  lack  of  capital 
and  traditional  access  to  capital. 
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Mr.  Chairman  and  members  of  the  Subcommittee,  thank  you  for 
inviting  me  to  testify  at  your  hearing  on  "Discrimination  In 
Telecommunications."   You-asked  the  U.S.  Small  Business 
Administration  (SBA)  to  address  its  recent  proposal  to  repeal  the 
opinion  molder  rule  and  the  implication  this  will  have  for 
minority  firms  seeking  credit  in  the  media  industry.   You  also 
asked  us  to  provide  data  on  the  Agency's  financial  assistance  to 
minority  owned  firms  in  the  telecommunications  industry  from  1989 
to  1994  and  to  provide  statistics  on  the  total  number  and  size  of 
firms  owned  and  controlled  by  minorities  operating  in  the 
telecommunications  industry  for  the  same  time  period. 

Opinion  Molder  Rule 

On  April  5,  1994,  the  SBA  published  a  proposed  rule,  that  if 
adopted  as  a  final  regulation,  will  allow  the  Agency  to  provide 
financial  assistance  to  small  business  owners  engaged  in  the 
media  industry.   The  comment  period  for  this  proposed  rule  ends 
today. 

The  SBA  believes  that  it  is  timely  to  consider  major 
substantive  changes  in  the  media  policy  rule.   Under  our  present 
regulatory  policy,  no  business  loan  may  be  made  to  an  applicant 
engaged  in  the  creation,  origination,  expression,  dissemination, 
propagation  or  distribution  of  ideas,  values,  thoughts,  opinions 
or  similar  intellectual  property,  regardless  of  medium,  form  or 
content.   Over  the  years,  there  have  been  several  express 
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exceptions  to  this  prohibition.   As  an  example  of  these 
exceptions,  we  have  made  loans  to  commercial  or  job  printers  and 
publishers  of  shoppers  newspapers  if  they  consisted  of  only 
advertising  material,  without  editorial,  narrative  or  filler 
articles.   Cable  TV  systems  have  been  allowed  to  borrow  from  the 
SBA  when  they  passively  receive  and  transmit  broadcast  signals 
without  selective  judgements  of  programs  transmitted.   Any  system 
that  operates  a  live  channel  has  been  found  to  be  ineligible. 

We  have  also  found  general  merchandise  stores  that  sell 
books,  magazines,  newspapers,  tapes,  records,  and  general  book,  or 
record  stores  that  carry  a  wide  variety  of  material  to  be 
eligible  under  the  present  rules.   However,  assistance  is  not 
available  to  specialty  book  or  videotape  stores  which  sell  or 
rent  items  in  a  single  or  limited  subject  area.   The  rationale 
underlying  the  distinction  between  general  and  specialty  stores 
has  been  that  a  general  store  covers  a  broad  range  of  ideas, 
values  and  thoughts,  rather  than  a  particular  or  narrow  set  of 
ideas  or  values.   At  times,  these  distinctions  have  been  very 
difficult  to  make. 

Academic  schools  are  ineligible,  but  technical,  secretarial, 
vocational  and  trade  schools  have  been  eligible.   Nursery, 
kindergarten  and  pre-schools  have  been  eligible  if  they  are  not 
primarily  engaged  in  teaching  academic  subjects. 
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This  media  policy  was  originally  adopted  by  SBA  in  1953  when 
the  Agency  was  first  created.   The  predecessor  to  the  SBA,  the 
Reconstruction  Finance  A'gency,  had  a  similar  media  policy  rule. 

There  were  several  reasons  for  the  media  policy  rule. 
First,  the  prohibition  sought  to  avoid  any  possible  accusation 
that  the  Government  was  attempting  to  control  editorial  freedom 
by  subsidizing  the  media  or  communications  for  political  or 
propaganda  purposes.   Second,  the  Agency  has  generally  sought  to 
avoid  Government  identification  through  its  business  assistance 
programs  with  concerns  that  might  publish  or  produce  matters  of  a 
religious  or  controversial  nature.   Finally,  the  SBA  was 
concerned  that  the  constitutionally  protected  rights  of  freedom 
of  speech  and  press  might  otherwise  be  compromised  either  by  the 
fear  of  Government  reprisal  or  by  the  expectation  of  Government 
financial  assistance. 

The  SBA  no  longer  regards  these  fears  as  real  concerns.   In 
our  view,  they  do  not  give  rise  to  compelling  reasons  to  deny 
necessary  financial  assistance  to  otherwise  eligible  small 
business  concerns.   Our  mission  at  the  SBA  is  to  create  jobs  and 
promote  economic  development.   This  should  be  our  focus  in 
determining  where  financial  assistance  should  be  directed. 

Many  individual  members  of  Congress  have  expressed  concern 
with  the  substance  of  SBA's  regulations  in  this  area.   Several 
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bills  have  been  introduced  to  deal  with  the  rule  legislatively, 
although  none  have  been  enacted.   Some  of  these  bills  are 
referred  to  in  our  Proposed  Rules  publication  in  the  Federal 
Register. 

The  SBA  is  aware  that  small  businesses  in  the  media  industry 
often  have  difficulty  in  raising  capital  or  borrowing  money. 
Interestingly,  the  media  policy  rule  applicable  to  the  financing 
of  business  loans  has  not  been  applicable  to  assistance  provided 
by  Small  Business  Investment  Companies  (SBICs) ,  which  are 
licensed  by  the  SBA.   Thus,  SBICs  are  permitted  to  help 
businesses  engaged  in  the  media.   The  policy  surrounding  SBIC 
assistance  to  media  concerns  was  similar  to  the  approach  taken  by 
the  Congress  in  funding  broadcasting  through  the  nonprofit 
Corporation  for  Public  Broadcasting.   The  SBICs  operate  within 
SBA  regulations,  but  their  transactions  with  small  companies  are 
private  arrangements  which  carry  no  SBA  guaranty.   Their  funding 
comes  from  private,  SBA  and  other  nonprivate  sources. 

The  SBA  also  has  been  making  physical  injury  disaster  loans 
to  media  concerns  and  academic  schools  since  1953,  based  on 
humanitarian  grounds.   The  disaster  loan  program  attempts  to 
restore  to  an  injured  party  that  which  was  lost  due  to 
circumstances  beyond  its  control.   No  distinction  is  made  for 
eligibility  purposes  between  media  and  non-media  concerns  for 
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physical  disaster  loans,  but  economic  injury  disaster  loans  are 
subject  to  the  limitations  of  the  media  policy  rule. 

The  SBA  believes  that  the  assistance  it  presently  makes 
available  under  the  exceptions  to  the  current  media  policy  rule 
and  under  the  SBIC  and  Disaster  Assistance  programs  are  not 
sufficient  to  assist  small  businesses  in  the  media  industries, 
which  are  in  need  of  increased  aid.   Accordingly,  the  SBA  has 
proposed  to  repeal  the  present  media  policy  rule  to  help  make 
assistance  available  to  creditworthy  small  businesses.   It  will 
be  an  open  process  subject  to  scrutiny  by  the  public  and  the 
Congress. 

By  adopting  the  proposed  rule,  the  SBA  believes  it  will  be 
better  able  to  assist  in  bringing  new  opportunities  for  minority- 
owned  and  women-owned  businesses.   Adoption  of  the  proposed  rule 
will,  among  other  things,  allow  media  companies  to  invest  in  new 
infrastructure  such  as  advanced  television  systems  for 
broadcasters  and  digital  compression  technology  for  cable 
operators. 

Although  the  Agency  has  not  yet  reviewed  in  depth  each 
response  from  the  public  regarding  our  proposed  rule,  we  can  tell 
you  at  this  point  that  the  vast  majority  of  responses  support  us 
adopting  the  rule.   We  expect  to  make  our  final  decision  on  the 
rule  change  within  the  next  60  days. 
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SBA  Financial  Assistance 

Attached  to  my  statement  for  the  record  is  a  report  on  the 
SBA's  7(a)  General  Business  Loan  Guarantee  approvals  by  ethnic 
code  for  small  businesses  in  the  telecommunications  industry  from 
Fiscal  Year  (FY)  1989  to  date.   The  total  number  of  loans  has 
increased  from  37  in  1989,  to  65  in  1993  to  44  in  FY  1994  to 
date.   The  total  dollar  amount  guaranteed  by  the  SBA,  increased 
from  $5.8  million  in  FY  1989  to  $15.1  million  in  FY  1993.   In  FY 
1994  to  date,  the  total  dollar  amount  is  $8.5  million. 

Loan  guarantees  to  minority  owned  businesses  in  the 
telecommunications  industry  for  this  time  period  were 
disappointing.   For  FY  1989,  a  total  of  eight  loans  were 
guaranteed  and  in  FY  1993  this  amount  increased  to  10  loan 
guarantees.   As  you  know,  increasing  minority  business 
participation  in  all  programs  and  services  is  a  major  policy 
objective  of  this  Administration,  and  increased  participation  by 
minorities  is  part  of  Administrator  Bowles'  performance  contract 
with  President  Clinton  and  part  of  each  District  Director  and 
Department  Head's  performance  agreement  with  Administrator 
Bowles.   This  firm  commitment  combined  with  the  repeal  of  the 
opinion  molder  rule  will  improve  minority  participation  in  the 
telecommunications  industry. 
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[For  a  breakdown  of  the  Standard  Industrial  Codes  (SIC)  used 
to  develop  this  report,  see  the  attached  page  from  the  Standard 
Industrial  Code  Manual  for  1987]. 

Statistics  on  Minority  Firms  In  Telecommunications 

The  SBA  does  not  collect  data  on  the  number  of  minority 
firms  in  telecommunications.   The  Federal  Communications 
Commission  (FCC)  has  collected  information  on  the  number  of 
minorities  employed  in  the  telecommunications  industry.   The 
National  Telecommunications  Information  Administration  (NTIA)  has 
collected  data  on  minority  broadcast  ownership  interest.   I 
understand  Assistant  Secretary  Larry  Irving  of  NTIA  is  also 
testifying  on  this  panel  and  is  providing  more  detailed 
information  on  this  topic. 

According  to  an  analysis  by  NTIA,  there  are  11,021  broadcast 
stations  licensed  in  the  United  States.   Of  those,  only  300  are 
owned  by  minorities  or  approximately  2.7  percent.   A  complete 
chart  of  the  statistics  is  attached. 

Mr.  Chairman,  let  me  again  thank  you  for  the  opportunity  to 
appear  before  you  today  on  this  very  important  issue.  I  will  be 
happy  to  answer  any  questions  you  may  have. 
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Dear  Chairman  M fume,  fellow  Colleagues,  witnesses,  and  friends, 
thank  you  for  inviting  me  to  appear  before  you  as  a  witness  to  this 
most  important  hearing.   Unfortunately,  conflicts  with  previous 
appointments  will  keep  me  away  today.   It  is  my  hope  that  my  written 
remarks  will  suffice  and  make  a  positive  contribution  to  the 
official  record  on  discrimination  in  the  telecommunications 
industry. 


I  would  like  to  take  a  moment  to  comment  upon  Chairman  Mfume's 
commitment  to  the  development,  placement,  and  enhancement  of 
minority  telecommunications  prof essionals  aod^their  concomitant 
business  opportunities.  Chairman  Mfume  is  to  be  commended  for  his 
tireless  efforts  to  support  and  facilitate  dialogue  and  movement  on 
such  issues  as  the  upward  mobility  of  telecommunications 
professionals,  fairness  in  the  telecommunications  industry,  and  the 
careful  analysis,  review  and  promotion  of  technological  and 
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regulatory  matters  affecting  the  minority  communities  in  which  we 
live  and  work. 

Twenty-five  years  ago.  President  Lyndon  B.  Johnson  appointed  the 
Kerner  Commission  to  examine  the  causes  of  civil  disturbances  that 
shook  this  nation.  The  Commission  said,  in  part:   "The  press  has 
too  long  basked  in  a  white  world,  looking  out  of  it,  if  at  all,  with 
white  men's  eyes  and  a  white  perspective."  The  report  stated  that 
this  was  no  longer  good  enough.   In  many  ways,  the  Kerner  Report, 
which  was  issued  over  two  decades  ago,  produced  a  shock  wave  of 
expectation  and  smaller  ripples  of  opportunities  that  partially 
opened  the  door  of  the  powerful  communications  industry  to  people  of 
color. 

It  is  timely  that  this  hearing  is  being  held  in  the  wake  of  the  40th 
anniversary  of  perhaps  the  most  cataclysmic  decision  regarding 
discrimination  in  the  United  States  --  the  Brown  v.  the  School  Board 
of  Topeka,  Kansas.   It  seems  as  if  the  issue  of  "discrimination,  "  an 
issue  that  we  all  thought  was  addressed  with  this  case  and  with  the 
1964  Civil  Rights  Act,  keeps  coming  back.   In  his  article.  The  Rise 
and  Fall  of  the  Distress  Sale  (Broadcast  Education  Association, 
1992),  Mr.  Alan  G.  Stavitsky  shows  that  in  1977,  the  Congressional 
Black  Caucus  petitioned  the  Federal  Communications  Commission  to 
increase  minority  ownership  of  broadcast  facilities.  Where  are  we 
today?  Mr.  Stavitsky  points  out  that  as  of  1991,  of  10,616  AM  and 
FM  radio  stations  and  television  stations,  African  Americans  own  1.8 
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percent,  Hispanic  Americans  own  0.8  percent,  Asian  Americans  own  0.1 
percent,  and  Native  Americans  own  even  less  than  0.1  percent. 

There  is  no  doubt  about  the  distance  that  minorities  still  must 
travel.   If  you  had  any  doubts,  just  ask  the  30  million  black  people 
who  constitute  12%  of  the  population  if  they  are  happy  that  they 
only  own  1.8%  of  all  the  radio  and  television  stations  in  the  United 
States.   Ask  the  30  million  black  people  if  they  are  happy  that  they 
have  only  4%  of  professional  newsroom  jobs.   Ask  the  30  million 
black  people  if  they  are  happy  that  they  will  see  an  infinitesimal 
amount  of  the  projected  $300  billion  telecommunications  industry . 

The  power  of  telecommunications  is  the  power  to  help  us  learn  more 
about  the  world  and  to  bridge  the  gaps  that  separate  our 
differences.   In  order  to  create  this  kind  of  future,  we  are  going 
to  need  the  collective  talents  and  participation  of  all  segments  of 
the  U.S.  telecommunications  industry  --  the  Bell  companies,  the 
cable  industries,  long  distance  companies,  wireless  companies, 
software  companies,  and  the  computer  industry  --to  make  this 
affordable  and  accessible  to  everyone  everywhere. 

In  1968,  50  megahertz  was  opened  up  which  prompted  the  creation  of 
what  is  today  a  $10  billion  cellular  industry.   If  only  50  megahertz 
resulted  in  a  $10  billion  industry,  how  much  more  business  will  150 
megahertz  give?   This  will,  of  course,  spur  robust  economic  growth 
by  the  commercial  viability  of  the  many  exciting  new 
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technologies  which  have  been  threatened  by  the  lack  of  available 
useful  spectrum. 

I  will  not  claim  to  know  all  there  is  to  know  about 
telecommunications  issues.   However,  I  do  have  good  Texas  sense. 
When  H.R.  707,  the  Emerging  Telecommunications  Technologies  Act  came 
before  me  during  full  Energy  and  Commerce  Committee  consideration,  I 
asked  myself,  using  good  Texas  sense,  "How  many  fiber  optics 
companies  are  minority  owned  or  controlled?  How  many  minority 
cellular  or  paging  facilities  are  owned  by  minorities?  How  many 
African  American  firms  are  doing  business  with  or  have  joint 
ventures  with  telecommunications  manufacturing  entities?  How  many 
African  American  firms  manufacture  telecommunications  equipment?  As 
is  usual  with  these  issues,  the  answer  is  somewhere  between  "none" 
and  "not  enough." 

This  bill,  needless  to  say,  included  stronger  language  for  the 
participation  of  minorities  and  women  upon  its  final  consideration 
by  the  Energy  and  Commerce  Committee.   My  CBC  colleagues  and  I  were 
successful  in  doing  so.   Some  people  will  call  this  a  hand  out.   I 
say  it  is  a  helping  hand.   You  and  I  know  that  if  your,  say,  paging 
business  is  not  serving  its  customers,  the  market  will  terminate 
you.   Once  the  door  is  opened,  you  must  perform  or  all  of  the  set- 
asides  in  the  world  will  not  work. 

I  have  recently  been  informed  that  even  these  provisions  for 
Personal  Communication  Services,  which  were  passed  into  law  as  part 
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of  President  William  J.  Clinton's  budget,  are  not  being  supported. 
This  discrimination  not  only  hurts  African  Americans,  but  all 
minorities,  the  disabled,  and  the  aged,  who  have  historically  been 
unable  to  afford,  avail  themselves,  or  access  the  most  modern  and 
least  expensive  technologies. 

I  fully  support  the  efforts  of  Chairman  Mfume  and  of  this 
subcommittee  to  include  more  people,  qualified  people,  in  the 
information  superhighway.  What  good  is  an  information  superhighway 
if  we,  as  minorities,  the  disabled,  and  the  aged,  cannot  even  get 
onto  the  entrance  ramp?   In  their  article.  Communications  Networks 
(The  Futurist,  January-February  1992)  ,  Scott  Cunningham  and  Alan 
Porter  state  that  one  of  the  11  ways  that  communications  will  affect 
the  social  fabric  of  the  United  States  is  by  creating  a  new  type  of 
"information  discrimination.  "  They  state  that  "the 
telecommunications  revolution  may  be  bad  news  for  the  poor  and  the 
uneducated"  because  the  information  poor  "are  limited  in  their 
access  to  occupations  by  a  lack  of  inf ormation-manipulationskills . " 

We  have  the  unique  opportunity  to  prevent  this  from  happening.   We 
can,  must,  and  should  open  the  door  of  opportunity  to  all.   Opening 
up  PCS  opportunities  for  all  is  of  extreme  importance  to  not  just 
minorities,  but  for  all  Americans.   I,  along  with  my  concerned 
colleagues,  will  do  all  that  we  can  to  ensure  that  participation  and 
competition. 
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By  allowing  investment  in  PCS  services,  we  invest  in  ourselves  as 
minorities  and  as  Americans.  When  you  invest  in  yourself,  in  your 
past,  and  in  your  present,  you  invest  in  your  future.   I  applaud 
Chairman  Mfume  for  holding  this  most  important  hearing  today,  and  I 
thank  you  for  allowing  me  to  submit  this  testimony. 
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Thank  you  Chairman  Mfume  and  other  member  of  the  subcommittee  for  allowing  me  to 
appear  before  your  today.    My  name  is  Herbert  P.  Wilkins,  Sr.  and  I  am  president  of  W  &  J 
Management  Company,  Inc  (W&J).    W&J  is  the  Investment  Advisor  for  a  group  of  minority 
owned  venture  capital  funds,  Syndicated  Communications,  Inc.,  Syncom  Capital  Corporation  (a 
301d  SSBIC),  and  Syndicated  Communications  Venture  Partners  II,  L.  P.,  a   Limited 
Partnership  (all  herein  after  collectively  referred  as  "Syncom"  or  the  "Syncom  Funds")    The 
investors  and  limited  partners  of  the  Syncom  Funds  are  well  known  institutional  investors.    I 
have  attached  a  copy  of  a  corporate  brochure  which  more  fully  describes  the  Syncom  Funds. 

Syncom  was  formed  in  1977,  with  initial  capital  of  $1,750  million.    Its  investors 
sought  to  address  the  historic  shortage  of  capital  in  the  African  American  community  needed  to 
support  the  acquisition  of  broadcast  stations  by  Black  owned  concerns.    Since  its  inception, 
Syncom  has  financed  over  seventy  (70)  minority  owned  and/or  controlled  concerns.    These 
concerns  are  all  involved  in  the  telecommunications  industry.    The  Syncom  Funds  now  have 
over  $63  million  dollars  of  invested  capital  under  management. 

Syncom  has  financed  a  significant  number  of  the  radio  stations  owned  by  African  and 
Latino  Americans.   In  fact,  of  the  seventy  seven  FM  stations  presently  owned  by  African 
Americans  in  the  U.S.,  a  large  number  were  financed  by  Syncom.  Further,  Syncom  has 
participated  in  the  financing  of  many  of  the  Latino  owned  stations.    Syncom  has  also  financed  a 
significant  number  of  cable  systems  that  are  either  minority  owned  and  or  have  significant 
minority  participation  in  their  ownership  structure.    In  addition,  Syncom  has  also  financed 
minority  owned  concerns  involved  in  non-broadcast  services,  print  media,  etc. 

During  the  years  of  Syncom's  involvement  in  financing  minority  ownership  of 
telecommunications  concerns,  it  has  found  that  the  greatest  opportunity  to  generate  and  realize 
the  wealth  created  from  the  appreciation  in  the  value  of  telecommunications  assets  almost 
always  accrues  to  the  initial  owners  of  a  communications  license!   Undoubtedly,  the  same  will 
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hold  true  for  the  winners  of  the  new  PCS  licenses.    Therefore,  the  ability  to  participate  in  the 
auction  process  with  sufficient  capital  to  win  is  critical  to  a  minority  concern's  future  success 
in  the  PCS  industry.   Without  capital,  or  a  set-aside  or  some  other  form  of  preference,  a 
minority  concern  has  no  chance  of  winning  in  the  auction. 

Future  ownership  by  minorities  of  licenses  is  critical  to  the  actual  involvement  of 
minorities  in  employment  positions  as  managers  and  technicians  in  newly  licensed  PCS 
concerns.   Through  research,  it  has  been  conclusively  proven  that  when  a  concern  is  minority 
owned,  irrespective  of  location,  minorities  constitute  the  largest  percentage  of  the  workforce. 
When  a  concem  is  majority  owned  the  largest  percentage  of  the  wori<force,  is  comprised  of 
persons  from  the  majority  population.    The  PCS  industry  and  the  Information  Super  Highway  in 
general,  will  be  responsible  for  much  of  the  future  employment  growth  in  our  economy.    If 
minorities  dont  own  these  concerns,  than  not  enough  minorities  will  be  employed  in  this 
critical  new  industry  to  make  a  difference  in  the  high  level  of  unemployment  the  minority 
community  suffers  today.    Moreover,  ownership  of  a  small  equity  position  and/or  a  non- 
controlling  position  in  a  joint  venture,  does  not  provide  a  practical  alternative  to  the 
employment  benefits  of  full  ownership.    Control  and  ownership  is  the  only  way  to  insure  high 
levels  of  service  to  minority  communities  as  well  as  the  employment  of  minority  persons  in 
significant  numbers  in  the  PCS  industry. 

If  the  FCC  allows  only  a  preference,  there  can  be  no  assurance  that  a  minority  owned 
PCS  licensee  will  be  produced  as  a  result  of  the  FCC's  auction  and  licensing  process.  And  if  the 
auction  process  does  not  contain  a  set-aside,  almost  no  totally  minority  owned  licenses  will 
come  out  of  this  strategically  critical  proceeding.    Without  a  set-aside,  instead  of  achieving 
access  to  the  Information  Super  Highway,  minorities  will  be  relegated  to  the  back  alleys  and  side 
roads  of  continued  educational  and  economic  impoverishment. 

The  FCC  has  used  the  set-aside  process  before,  for  wireline  companies  in  the  award  of 
cellular  licenses.  Only  the  wireline  companies  were  allowed  to  compete  for  one  half  of  the 
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spectrum  awarded  in  that  administrative  licensing  proceeding.    As  a  result  of  the  wireline 
companies'  collective  success  in  getting  that  set-aside,  the  wireline  companies  are  now  able  to 
use  the  cashflow  from  those  free  licenses  (they  paid  no  fee)  as  their  preference  in  the  upcoming 
PCS/PCN  auction.    If  the  wireline  telephone  companies  were  given  set-asides  in  the  past,  why 
can't  the  same  type  set-aside  be  provided  to  minorities  now? 

Since  the  wireline  companies  got  their  set-aside,  shouldn't  the  minority  community  be 
able  to  get  a  set-aside  in  this  proceeding?   Is  the  FCC  so  afraid  of  a  court  challenge  to  a  minority 
set-aside  that  it  is  willing  to  risk  the  prospect  of  no  future  minority  ownership  of  a  PCS 
license?   Wasn't  there  also  a  court  challenge  to  the  original  wireline  set-aside  that  failed? 
Clearly  the  stakes  are  so  high,  that  the  prospect  of  such  a  court  challenge  is  of  minimal  risk  as 
compared  to  the  prospect  of  the  minority  community  being  excluded  from  ownership  of 
PCS/PCN  licenses.   These  licenses  are  extremely  critical  to  the  future  economic  and 
employment  viability  of  minority  communities  across  this  nation. 

"Headstart"  is  a  well  known  term.    Everyone  involved  in  wireless  communications  knows 
that  with  a  headstart  in  most  services,  market  share  advantage  and  operating  profitability  is 
almost  a  certainty.    Clearly  the  wireline  companies  with  their  cellular  licenses,  received  for 
the  price  of  submitting  their  applications  in  their  set-aside  licensing  proceeding,  know  what 
"headstart"  means.    It  is  precisely  their  "headstart"  which  has  given  the  majority  owned 
companies  the  ability  and  financial  strength,  created  primarily  during  the  years  when 
minorities  were  effectively  barred  from  ownership,  to  now  block  the  entry  of  new  minority- 
owned  telecommunications  companies.   Without  a  minority  set-aside,  the  FCC's  proposed  auction 
process  will  further  reinforce  and  solidify  this  unfair  and  nationally  damaging  imbalance. 

Surely  the  Washington  Post  and  Cox  Broadcasting  through  their  "Pioneer  Preference" 
license  awards,  know  what  "headstarf  means.   Great  strategic  positioning  has  been  conferred  on 
these  two,  Fortune  500,  women  owned  concerns,  because  of  the  award  of  PCS  licenses  to  these 
companies  in  some  markets  which  have  the  largest  minority  populations  in  the  U.S..     With  the 
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award  of  the  Pioneer  Preference  license  issued  for  the  New  York  city  MTA,  minorities  will  be 
forced  to  bid  more  for  the  remaining  licenses  because  of  the  scarcity  of  licenses  created  by  these 
same  FCC  awards.  Because  of  these  awards,  the  number  of  licenses  available  for  auction  in  these 
markets  has  been  reduced.     Moreover,  minority  companies  will  now  find  it  more  difficult  to 
obtain  PCS  licenses  because  competing  majority  companies  will  bid  up  prices  using  their 
financial  headstarts.    The  Pioneer  Preference  awards  in  the  very  markets  with  the  largest 
concentration  of  minority  group  persons  is  of  particular  concern  because  it  is  where  most 
minority  companies  would  target  their  auction  bids.   Because  of  the  FCC's  actions  in  awarding 
these  market  PCS  licenses,  it  is  these  particular  markets  where  minorities  should  have  a 
license  set-aside  exclusively  for  them.    The  minority  community,  is  struggling  to  get  the  pocket 
change  for  the  toll  to  get  onto  the  Information  Super  Highway  and  the  FCC  must  provide  more 
help  than  its  proposed  preferences.  Without  a  set-aside,  one  would  have  to  conclude  that  the  FCC 
has  used  its  control  of  the  process  to  insure  the  continued  economic  imperialism  of  the  majority 
over  the  minority,  by  making  it  almost  impossible  for  minorities  to  own  PCS  licenses  in  the 
markets  where  we  are  the  majority  of  the  population. 

The  award  of  pioneer  preferences  to  the  Washington  Post  and  Cox  Broadcasting  along  with 
their  prior  free  broadcast  license  awards,  gives  those  concerns  and  other  majority  owned 
companies  such  a  great  experience  and  the  financial  headstart,  that  their  headstart  can  now  be 
used  as  majority  company  preferences  in  the  PCS/PCN  auction.  The  majority  concern's  pseudo 
preferences,  were  gained  at  a  time  when  Afrk:an  Americans  could  not  enter  the  FCC's  office 
building,  unless  it  was  through  the  back  door.    In  short,  because  minorities  were  excluded  from 
competition  with  these  same  majority  concerns,  these  concerns  have  had  a  decades  long 
headstart  and,  therefore,  will  have  a  strategic  advantage  in  the  auction. 

The  question  now  must  be  asked,  is  the  press  co-opted?   Is  it  now  a  supporter  of  the 
process  which  appears  to  deny  fairness  to  minority  concerns  seeking  to  obtain  PCS/PCN 
licenses?   Without  access  to  the  capital  needed  for  the  auction  and  a  truly  meaningful 
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preference,  can  fairness  be  said  to  exist  in  the  present  FCC  auction  licensing  process?   Clearly, 
only  a  set-aside  gives  a  real  chance  for  minorities  in  the  auction.   With  no  press  organ  airing 
the  issues  and  commenting  on  the  inherent  unfairness  of  the  auction  process  to  minority 
concerns,  how  can  the  minority  community  feel  anything  other  than  intimidated  by  the  process? 

The  exclusion  of  minorities  from  initial  ownership  of  PCS  licenses  can  mean  little  or  no 
service  to  minority  communities.    And  conversely,  the  inclusion  of  minorities  as  initial  owners 
of  PCS  will  substantially  accelerate  the  provision  of  services  to  minority  communities.    An 
examination  of  the  development  of  urban  cable  T.V.  franchises  illustrate  this  fact.   That  is  a  fact 
born  out  by  developments  in  the  franchising  of  cable  T.V..     For  example,  in  the  history  of  cable 
In  New  York  City,  where  much  of  the  South  Bronx  and  Brooklyn  still  remain  unwired  and 
Harlem  didn't  receive  service  until  well  after  the  rest  of  Manhattan,  only  Queens,  where  a 
minority  firm  has  the  franchise,  stands  out  as  an  area  were  full  service  came  early  to  a 
minority  community.   South  Central  L  A.  was  one  of  the  last  sections  of  the  city  of  Los  Angeles  to 
receive  cable  service.   Yet,  East  Los  Angeles,  a  Latino  community,  had  full  cable  service  by 
1983  because  the  franchise  holder  is  a  Latino  owned  company.    The  city  of  Cleveland  just 
brought  cable  service  online  several  years  ago,  but  the  adjacent  city  of  East  Cleveland,  Ohio  had 
cable  service  almost  five  years  sooner  because  its  franchise  owner  was  a  African  American 
owned  company.   Generally,  in  the  development  of  communications  services,  minority 
communities  get  served  last  because  the  majority  owned  companies  that  receive  the  license  or 
franchise,  and  thereby  control  the  delivery  of  service,  feel  that  greater  and  more  readily 
achieved  economic  benefit  and  opportunity  results  by  first  developing  service  in  the  majority 
communities.  The  same  type  phenomenon  can  be  observed  to  be  happening  now  in  PCS  by 
reviewing  the  recent  past  announcements  made  by  the  major  communications  companies  for  the 
location  of  new  fiberoptic/coax  construction  (Information  Super  Highway).    None  has  proposed 
such  super  highway  construction  for  any  minority  community. 

Without  a  set-aside  to  achieve  minority  owned  licenses  in  PCS,  Americas'  minority 
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communities  will  not  be  served  by  majority  companies  until  well  after  all  other  communities 
have  been  served.  Again,  by  not  establishing  set-asides,  at  least  in  areas  where  there  are  large 
concentrations  of  minority  persons,  the  FCC  has  relegated  the  minority  community  to  the  back 
alleys  and  side  roads  of  educational  and  economic  impoverishment,  instead  of  equitable 
participation  in  the  construction  and  ownership  of  the  National  Information  Super  Highway. 
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The  number  of  women-owned  businesses  in  the  United  States  has  increased  dramatically  in 
recent  years.  Today,  there  are  about  six  million  women-owned  businesses,  roughly  three  and  a  half 
million  more  than  in  1982.  (Nationai  Women's  Business  Council.  1991).  Businesses  owned  by 
women  constitute  one  of  the  fastest  growing  sectors  of  the  American  economy,  with  women  starting 
businesses  at  a  rate  tuice  that  of  men.    (Small  Business  Administration,  1991). 

•  32  percent  of  all  small  businesses  are  owned  by  women  (SBA,  1991) 

•  13.9  percent  of  all  public  or  "C"  corporations  are  owned  by  women  (SBA,  1991) 

•  The  Small  Business  Administration  has  predicted  that,  by  the  year  20CX),  40  percent  of 
all  small  businesses  will  be  owned  by  women. 

Women-owned  businesses  are  spread  throughout  every  sector  of  the  economy,  including  venture 
capital,  construction,  manufacturing,  mining,  and  fmance.  Three-fifths  of  businesses  owned  by  women 
are,  however,  concentrated  in  the  less  proHiable  service  and  retail  industries.  More  than  50  percent 
of  all  women-owned  businesses  are  service  companies  and  nearly  20  percent  arc  retail  industries.  In 
contrast,  only  about  7  percent  of  the  companies  women  own  are  in  the  areas  of  construction, 
manufacturing,  and  wholesale  trade.  ("A  Status  Report  to  Congress:  Suiistical  Information  on 
Women  in  Business,*  Small  Business  Administration,  December  1990). 

This  uneven  distribution  is  one  reason  why  women-owned  businesses  accrue  only  about  14 
percent  of  total  business  revenue  while  constituting  nearly  a  third  of  all  small  businesses.  ("Second 
Annual  Report  to  the  President  and  Congress,"  National  Women's  Business  Council,  1990). 

However,  recent  evidence  suggests  that  women  are  beginning  to  maJce  significant  progress  in 
nontraditional  areas.  Between  1982  and  1987,  women  increased  their  ownership  of  all  construction 
businesses  from  4.7  percent  lo  5.7  percent.  Similarly,  women  increased  their  share  of  all 
manufacturing  businesses  from  15.8  percent  in  1982  to  21.7  percent  in  1987.  (Census  Bureau,  1991). 

A  brief  examination  of  the  information  available  on  women-owned  businesses  in  the  U.S. 
indicates  that  these  enterprises  are  highly  successful.  Fewer  than  one  in  four  women-owned  businesses 
failed  during  a  recent  five  year  study  despite  a  national  failure  rate  of  60  percent  in  the  first  six  years 
of  business  ownership.  (NWBC,  1990).  Moreover,  women-owned  businesses  arc  responsible  for  a 
significant  portion  of  our  national  income. 

•  Gross  receipts  from  women-owned  businesses  were  $278.1  billion  in  1987  (NWBC, 
1990). 

•  6.5  percent  of  corporate  receipts,  totaling  approximately  $200  billion,  were  accrued  by 
women-owned  "C*  corporations  in  1987  (SBA.  1991). 
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•  TTie  annua]  re«ipl5  of  women-owned  businesses  are  greater  than  those  of  any  single 

suie  in  the  nation  (SBA.  1991) 

Despite  successes,  there  are  still  many  barriers  standing  in  the  way  of  women  business  owners 
in  the  United  Slates,  particularly  in  the  areas  of  credit  and  federal  procurement.  These  barriers  must 
be  addressed  in  the  near  future  if  we  are  to  provide  women  with  equal  opportunity  in  the  business 
world  and  ensure  the  health  of  our  nation's  economy.  Given  the  large  contributions  women-owned 
businesses  are  making  in  today's  marketplace,  the  well-being  of  our  economy  depends  in  many  ways 
on  fostering  the  growth  of  these  vital  economic  resources. 


OBSTACLES  FACED  BY  WQNfEN  BUSINESS  QVVT^TRS 

Obtaining  Commercial  Crtdit 

Among  the  greatest  obstacles  faced  by  women  entrepreneurs  is  obtaining  the  necessary  credit 
to  start  or  expand  their  ventures.  A  recent  study  by  the  National  Foundation  for  Women  Business 
Owners  (NFNVBO)  found  that  76  percent  of  their  members  had  to  rely  at  least  in  part  on  personal 
capital  to  finance  their  business  start-ups  and  that  38  percent  lack  commercial  credit  entirely. 

The  difficulties  women  have  obiajning  credit  stem  primarily  from  two  factors.  First,  women 
tend  to  own  the  types  of  businesses  that  banks  and  other  lenders  are  least  likely  to  finance.  Second, 
women  face  sexual  discrimination  in  commercial  lending. 

In  genera],  securing  capital  for  small  businesses  is  extremely  difficult.  This  problem  is  most 
acute  when  the  businesses  seeking  credit  lack  hard  assets.  According  to  a  1990  report  by  the  National 
Women's  Business  Council  (T^'BC),  because  women  have  traditionally  owned  companies  with  the 
softest  assets  -  service,  retail,  and  wholesale  businesses  --  they  have  a  disproportionate  amount  of 
difficulty  acquiring  credit. 

Other  businesses  that  have  unusual  difficulty  obtaining  credit  are  microenterprises  --  loosely 
defined,  these  are  for-profit  companies  that  have  five  or  fewer  employees  and  require  little  initial 
capital.    A  large  number  of  women-owned  businesses  are  microenterprises. 

•  At  least  one  study  has  found  that  70  percent  of  the  businesses  started  by  women  involve 

Jess  than  $10,000  in  capital,  and  over  50  percent  involve  less  than  $5,000.  (Testimony 
of  Ron  Phillips,  President  of  Coastal  Enterprises  Inc.,  before  the  House  Committee  on 
Small  Business,  May  6,  1991). 

Because  investment  in  microenterprises  usually  offers  a  comparatively  low  rate  of  return, 
creditors  are  often  reluctant  to  dedicate  their  resources  to  financing  them.  Most  traditional  lending 
institutions  refuse  to  make  business  loans  for  under  $50,000.  This  is  particularly  problematic  for 
women  business  owners,  who  are  starting  microenterprises  at  a  rate  three  times  that  of  men,  according 
to  some  estimates. 

A  related  problem  involves  women  who  wish  to  establish  a  microenterprise  but  are  currently 
receiving  public  assistance.  Under  current  law,  it  is  impossible  for  women  receiving  welfare  to  obtain 
business  start-up  loans  without  having  their  benefits  terminated.  This  is  because  all  personal  assets, 
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including  loans,  are  used  to  determine  a  person's  financial  eligibility  for  government  assistance, 
regardless  of  whether  the  loan  is  to  be  used  for  business,  rather  than  personal  reasons.  As  a  result, 
women  who  might  oiheruise  be  able  to  climb  out  of  poveny  by  starting  their  own  businesses  art 
unable  to  do  so  because  of  the  immediate  loss  of  benefits. 

A  second  factor  thwarting  women's  access  to  credit  is  sexual  discrimination.  Despite  the  Equal 
Credit  Opportunity  Act  of  1974.  women  continue  to  have  more  difficultly  obtaining  credit  than  men 
simply  because  they  are  women.  Time  magazine  reported  as  recently  as  1988  that  "a  surprising 
number  of  bankers  remain  skeptical  that  women  can  successfully  rvin  any  kind  of  company,  regardless 
of  experience  or  credit  history.'  In  fact,  "many  banks  will  not  extend  commercial  loans  to  women 
unless  their  husbands  or  other  men  in  the  family  co-sign  the  application." 

"  TTie  1990  NTV.'BO  survey  found  that  17  percent  of  their  members  had  to  provide  their 

husbands'  signatures  in  order  to  gain  access  to  credit. 

In  addition  to  these  problems,  there  is  evidence  that  gaining  access  to  credit  is  becoming  even 
more  difficult  for  uomen  in  the  1990's  because  of  a  general  economic  decline.  While  all  small 
businesses  are  hurt  by  the  recession  and  credit  crunch,  women-owned  businesses  take  a 
disproportionately  large  beating  because  of  their  concentration  in  the  economically  volatile  service 
sector. 

Access  to  Federal  Procurement  Contracts 

Another  major  problem  area  for  women  business  owners  is  federal  procurement.  The  U.S. 
government  is  the  world's  largest  buyer  of  goods  and  services.  Each  year,  it  contracts  billions  of 
dollars  out  to  businesses,  but  women  are  rarely  the  recipients  of  these  lucrative  agreements. 

•  In  1990,  only  1.3  percent  of  the  nearly  $178  billion  in  federal  contracts  was  awarded 

to  women-owned  businesses.  (Office  of  Women's  Business  Ownership,  1991).  While 
this  was  a  significant  increase  over  1980,  when  only  about  one  third  of  one  percent  of 
such  contracts  went  to  women,  it  is  far  short  of  where  women  need  and  deserve  to  be. 

Women  attempting  to  contract  with  the  federal  government  face  several  obstacles.  First,  the 
costs  of  dealing  with  the  government  can  be  prohibitive  for  small  organizations  operating  on  limited 
assets.  Because  the  federal  government  is  slow  to  pay  its  bills  and  financing  costs  are  not  recoverable 
under  government  regulations,  business  owners  frequently  need  temporary  financing  to  participate  in 
the  procurement  system.  The  1990  membership  survey  conducted  by  NFWBO  revealed  that  14 
percent  of  respondents  found  the  length  of  payment  turnaround  to  be  a  significant  barrier  to  doing 
business  with  the  federal  government. 

A  second  significant  obstacle  faced  by  women  business-owners  participating  in  the  procurement 
system  is  that  many  are  dealing  with  the  federal  government  for  the  first  time.  Their  businesses  have 
neither  the  track  record  nor  the  understanding  of  the  procurement  process  within  federal  agencies  to 
facilitate  favorable  contract  award  decisions.  The  recent  NFWBO  survey  found  that  13  percent  of 
their  members  felt  their  unfamiliarity  with  the  government  impaired  their  efforts  to  obtain  federal 
procurement  contracts.  Anecdotal  evidence  also  indicates  that  many  federal  procurement  officers  are 
reluctant  to  contract  with  women  business  owners  and  provide  them  with  little  assistance. 
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A  third  problem  women  encounter  in  Ihc  procurement  process  is  surety  bonding.  Most  public 
works  require  the  conu^clor  to  be  bonded  by  a  third  party  to  protect  taxpayer  dollars  from  contractor 
default.  However,  because  women  often  lack  experience  and  capital  and  face  sex  discrimination,  they 
may  have  more  trouble  obtaining  these  bonds  than  other  business  owners. 

Unfonunately,  the  federal  government  has  done  little  to  aid  women  business  owners  in 
obtaining  procurement  contracts.  No  government-wide  program  specifically  designed  to  assist  women 
in  obtaining  federal  conliacls  exists.  An  Executive  Order  signed  by  President  Carter  in  1979 
established  the  Office  of  Women's  Business  Ownership  at  SBA  and  directed  that  federal  agencies  take 
steps  to  increase  procurement  opportunities  for  women.  However,  the  Office  of  Women's  Business 
Ownership  reports  that,  in  the  absence  of  any  specific  laws,  many  agencies  are  reluctant  to  set  goaJs 
for  procuring  with  women-owned  businesses. 

The  situation  for  women  business  owners  is  markedly  different  from  that  for  minority-owned 
businesses,  which  are  classified  as  "sociaJly  and  economically  disadvantaged  businesses."  The  Small 
Business  Act  requires  every  federal  agency  to  establish  goals  for  contracting  and  subcontracting  with 
minority-owned  businesses.  In  1988,  that  law  was  amended  to  establish  a  five  percent  government- 
wide  contracting  goal. 

Minority  business  owners  also  have  access  to  the  8(a)  program,  which  permits  socially  and 
economically  disadvantaged  businesses  to  bid  for  federal  contracts  without  competition.  While 
technically  the  law  also  permits  nonminority  women  business  owners  who  can  prove  they  are  socially 
and  economically  disadvantaged  to  participate  in  the  8(a)  program,  in  reality  few  women  have  ever 
been  admitted  to  the  program.  Only  16  nonminority  women  have  ever  been  certified  under  8(a).  In 
addition,  of  the  3,660  businesses  that  have  been  certified,  only  424  have  been  owned  by  minority 
women.  (Government  Accounting  Office,  1991). 

The  effect  of  these  laws  assisting  minority-owned  businesses  has  been  to  dramatically  increase 
their  procurement  opportunities.  Such  businesses  in  1989  obtained  4.8  percent  of  aJl  federal 
procurement  contracts. 

A  handful  of  legislation  does  require  that  assistance  be  given  to  women  business  owners.  The 
Department  of  Transportation  is  required  by  law  to  set  aside  a  total  of  10  percent  of  surface 
transportation  funds  and  airport  improvement  funds  for  women-  and  minority-owned  businesses.  Ten 
percent  Of  contracts  financed  by  the  Agency  for  International  Development  (AID)  for  development 
assistance  are  also  set  aside  fcr  women-  and  minority-owned  businesses,  as  are  10  percent  of  Energy 
Department  funds  for  the  development,  construction  and  operation  of  the  Superconducting 
Supercollider.  The  Environmental  Protection  Agency  (EPA)  is  required  to  set-aside  8  percent  and  10 
percent,  respectively,  of  contracts  for  wastewater  treatment  and  clean  air  research  to  women-  and 
minority-owned  businesses.  Most  recently.  Congress  approved  legislation  requiring  the  Resolution 
Trust  Corporation  to  establish  a  goal  for  participation  of  women-  and  minority-owned  businesses  and 
giving  such  businesses  a  bonus  in  evaluating  their  contract  proposals. 

While  such  programs  have  provided  needed  assistance  to  women  business  owners,  a  broader 
effort  is  needed  if  women  are  to  overcome  the  plethora  of  barriers  currently  excluding  them  from  the 
procurement  system. 
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EXECUTIVE  SUMMARY 


In  order  to  assess  the  policy  Implications  of  General  Docket  90-314,  the  FCC  Small  Business 
Advisory  Committee  (SBAC)  held  hearings  in  Washington,  D.C.  on  May  27,  1993  and  September  14. 
1993.  The  Committee  elicited  testimony  from  industry  leaders  and  other  interested  parties  Our 
findings  and  recommendations  are-summanzed  below. 

RiKfinqa 

o  Entry     opportunities     tor     small     service    providers     have     been     constrained     in     existing 

telecommunications  markets  by  undercapitalization,  concentration  of  ownership,  and  other 
conditions  contributing  to  the  exclusion  of  businesses  owned  by  minorities  and  women. 

o  Capital  formation  is  one  of  the  major  economic  barriers  to  full  participation  by  small  and 

minority  owned  businesses. 

o  The  FCC  can  make  these  barriers  surmountable  through  its  crafting  of  interlinking  policies 

which  affect  the  amount  of  cash  required  based  on  (1)  the  amount  of  spectrum  bid,  and  12) 
the  size  of  the  licenses.  Additional  measures  including  bidding  enhancements  and  tax 
expenditure  finance  assistance  are  appropriate  regulatory  tools  to  ensure  that  the  public 
receives  the  best  practical  service  from  emerging  PCS  technologies,  and  to  increase  economic 
opportunities  in  the  PCS  field. 

Recommendartkw 
Reotriatofv  Propoaala 

o  Service  area  designations  and  bandwidth  assignments  should  anempt  to  remove  significant 

impediments  to  entrepreneurial  entry  in  the  PCS  field  that  could  accompany  a  system  of 
licensing  based  on  competitive  bidding. 

Allocate  a  spectrum  block  for  qualified  small,  femala  and  minority  businesses: 

Allocate  small  spectrum  blocks,  e.g..  20  Mhz-25  Mhz  per  license: 

Provide  for  multiple  licenses  in  each  geographic  area. 

Allow  for  an  exemption  to  any  proposed  spectrum  caps  in  a  market  where  a  lomt 
venture  exists  with  a  small,  female  or  minority  business. 

o  The  Commission  should  encourage  innovative  and  efficient  service  proposals  by  designing 

bidding  methodologies,  and  supporting  policies,  to  encourage  entry  opportunities  and  capita* 
formation: 

Use  eligibility  requirements  for  bidding  designed  to  encourage  equal  employment 
opportunities,  opportunities  for  minority  and  female  vendors,  and  formation  of  suategic 
small  business  alliances  with  large  LECs  and  cellular  operators. 

Allow  applicants  to  certify  financial  qualifications  baaed  on  "highly  confident"  letter 
and  letter*  of  intent  from  qualified  investment  banking  firms,  venture  capital  funds 
and  Specialized  Small  Business  Investment  Companies. 

Encourage  strategic  small  business  alliances  generally  by  awarding  "innovator's  bidding 
credits'  equal  to  10%  of  an  applicants  bid. 

Allow  Installment  payments  and  royalty  arrangements  for  qualified  small,  female  and 
minority  businesses. 

Authorize  distress  sales  to  small  business  entities  where  winning  bidders  are  ineligible 
unqualified,  unable  to  pay.  or  unable  to  complete  construct  requirements. 
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Seek  legislation  establishing  a  communications  capital  fund  from  revenues  generated 
by  spectrum  auctions. 

o  The  Commission  should  also  authorize  use  of  tax  certificata  and  other  financing  techniques, 

in  consultation  with  the  SBA  and  the  IRS,  to  encourage  capital  formation: 

Fixed  microwave  licensees  seeking  tax  certificates  for  relocation. 

SBA  licensed  Specialized  Small  Business  Investment  Companies  that  furnish  financial 
and  technical  assistance  to  small  PCS  licensees  owned  by  members  of  minority 
groups,  women  and  disadvantaged  rural  entities. 

Owners  and  investors  in  minority  owned  and  controlled  PCS  licensees. 

Classification  Standarda 

o  The  criteria  for  small,  female,  and  minoiity  business  standards  should  be  consistent  with  the 

Small  Business  Administration's  (SBA)  current  standards  for  small  and  minority  business 
concerns  applying  for  financial  and  or  management  assistance  from  Small  Business  Investment 
Companies  ISBIC)  under  the  SBIC  program. 

o  The  Commission  should  request  comment  from  the  public,  after  consulting  with  the  SBA, 

to  determine  complementary  eligibility  standards  for  PCS  capital  formation  policies. 

o  Minority  and  female  controlled  entities  should  be  subject  to  anti-trafficking  requirements, 

should  maintain  51%  equity  and  voting  control  from  the  initial  grant  through  construction 
and  operation  of  the  PCS  license. 
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MARKET  OVERVIEW 

Our  reviaw  of  existing  radiotelephone  industries  confirmed  that  tfie  universe  of  potential 
service  providers  is  significantly  constrained  by  Increasing  concentration  of  ownership  and 
undercapitalization.  In  our  view,  the  introduction  of  compatitiva  bidding  procedures  is  more  likely  to 
compound,  rather  than  relax,  these  impediments  to  market  entry. 

Need  for  Ecortomic  Opportunrtv 

Economic  opportunities  for  rural  telephone  companies,  omnibus  businesses  owned  by  members 
of  minority  groups  and  women  are  major  policy  objectives  of  the  Budget  Reconciliation  Act  of  1993.' 
The  legislative  history  of  the  Act  indicates  that  the  House  Committee  on  Energy  and  Commerce  was 
generally  concerned  that  "unless  the  Commission  is  sensitive  to  the  need  to  maintain  opportunities 
for  small  businesses,  competitive  bidding  could  result  in  a  significant  increase  in  concentration  in  the 
telecommunications  industries."  (emphasis  added)  Following  the  Committee's  initial  concerns  with 
small  business  generally,  concerns  arose  that  specific  provisions  were  needed  to  'ensure  that 
businesses  owned  by  members  of  minority  groups  and  women  are  not  in  any  way  excluded."  The 
House  Report  goes  on  to  state  that  the  "Committee  anticipates  that  in  some  instances  the 
Commission  will  act  in  a  manner  that  is  comparable  to  a  mortgage  banker,  who  designs  new 
mortgage  instruments  in  order  to  increase  the  universe  of  people  who  can  afford  to  buy  homes.  " 
(emphasis  added)  Senate-sponsored  amendments  later  reflected  similar  concerns  with  respect  to  rural 
telephone  companies.  Thus,  the  economic  opportunity  provisions  invita  reference  to  the  distinct  public 
interests  in  disseminating  licenses  among  a  wide  variety  of  applicants  in  the  future  to  avoid  excessive 
concentration  of  ownership.'  and  preempting  exclusion  of  minorities  and  women  from  communications 


Pub.-Law  103-66.  riD«  VI.  107  stat    312. 

Id.,  at  p.  9. 

The  District  Court  for  the  District  of  Columbia  recognized  that  avoidance  of  concentration  of 
ownership  initially  justified  efforts  to  encourage  small  business  growth  in  electronic  publishing 
through  Kn«  of  business  restrictions  under  the  AT&T  consent  decree.  United  States  v.  AT&T, 
552  F.  Supp.  131.  183  (D.C.D.C.  1983).  The  Commission  has  also  invoked  the  public 
interest  in  interrtodal  competition  and  new  and  expanded  telecommunic«tions  service  to  justify 
inclusionary  ownership  policies  for  satellite  transponders  and  earth  stations.  World 
Communications.  Inc.  v.  FCC,  735  F  2d  1465,  1475  (D.C.  Cir.  1984)  (transponder  sales) 
(1934  Act  arms  FCC  with  "elastic  powers  to  accommodate  dynamic  new  developments  in 
the  field  of  communications"):  TRT  Telecommunications  v.  FCC.  876  F.  2d  134  (D.C.  Cir. 
1989)  (earth  stations). 
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ownership. 

BarriefS  To  Marfcet  Entry 

While  uncertainty  exists  about  the  precise  economic  impact  of  the  future  PCS  market 
structure,  based  on  our  findings,  we  are  concerned  that  existing  investment  policies  and  practices, 
concentration  of  ownership,  and  undercapitalization,  pose  a  serious  risk  that  competitive  bidding  for 
spectrum  will  unduly  burden,  and  in  some  cases  foreclose,  entry  opportunities  for  small  service 
providers. 

Investment  Trends 

Although  the  precise  economic  impact  of  the  future  PCS  marketplace  is  difficult  to  predict, 
it  is  widely  accepted  that  the  "primary  obstacle  to  new  entrants  is  lack  of  capital  ..."'  According  to 
a  recant  NTIA  study,  taxation  of  capital  gains  is  a  major  contributor  to  the  high  cost  of  capital  for 
U.S.  telecommunications  firms.'  The  United  States  is  the  only  major  industrialized  country  that  neither 
provides  any  capital  gains  tax  relief  or  relief  from  double  taxation  of  corporate  profits.  For  this  reason, 
some  conclude  that  the  internal  revenue  code  'penalizes  equity  investment  to  a  greater  extent  than 
any  of  our  foreign  rivals."  The  decline  in  capital  available  to  small  start-up  firms  following  the  passage 
of  the  1986  Tax  Reform  Act.  which  raised  capital  gains  tax  rates  by  40%,  dramatically  illustrates  the 
adverse  effect  of  current  tax  policy  on  small  business  investment.  Between  1986  and  1991.  the 
amount  of  venture  capital  made  available  to  start  new  companies  fell  from  $4.19  billion  to  SI. 41 
billion  -  a  two  thirds  decline  in  financing  for  small  business.  During  the  same  period,  the  number  of 
start-up  firms  financed  with  venture  capital  dropped  from  1,512  in  1986  to  792  in  1991.* 

Debt  financing  practices  among  institutionai  lenders  have  also  been  cited  as  a  cause  of  debt 
capital  unavailability  to  small  entities,  including  smalt  FCC  regulatees.  Acquisition  and  operation  of 
regulated  communications  facilities  is  extremely  capital  intensive.  Without  a  track  record  of  ownership 


Statement  of  Barry  Pineles.  Assistant  Chief  Counsel  for  Market  Competition  Before  the  FCC 
Small  Business  Advisory  Committee.  May  27,  1993.  p.  6. 

U.S.  Department  of  Commerce.  Telecommunications  in  a  Gtobal  Economy:  Competitiveness 
at  the  Crossroads.  Washington,  DC,  (1990),  p.  29. 

McArdle.  "Can  Gov't  Afford  Cap  Gains  Hike?"  Investor's  Business  Daily.  July  22,  1993    o 
1,2. 
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and  substantial  capital  resources,  new  entrants  tYPically  encounter  difficulties  obtaining  start  up 
funds.  Lenders  are  frequently  reluctant  to  finance  loans,  even  when  applicants  have  a  track  record 
since  FCC  llcansas  cannot  be  used  for  collateral.  Lenders  also  prefer  to  work  with  multipleproperry 
owners 

Concentration  of  Ownership 

Recent  market  trends  in  the  existing  radiotelephone  industry  suggest  a  trend  toward 
concentration  of  ownership.  SBA  sales  and  employment  data  shows  that  a  significant  decline  in  the 
total  number  of  firms  in  the  radiotelephone  industry  coincided  with  declines  in  sales  and  employment 
shares  among  radiotelephone  operators  with  less  than  249  employees  between  1989  and  1991.  Of 
a  total  of  990  firms  In  SIC  Code  481  In  1989.  971  firms  with  249  employees  or  less  possessed  a 
35.1  percent  cumulative  market  share  In  1991,  compared  to  927  firms  in  the  same  employment  size 
range  with  a  cumulative  market  share  of  52.5  percent  in  1989.  In  contrast,  there  ware  a  total  of  19 
firms  with  over  249  employees  commanding  a  64.9  percent  cumulative  market  share  in  1991. 
compared  to  21  firms  of  the  same  size  range  with  a  cumulative  market  share  of  47.5  percent  in 
1989.  SBA  data  on  employment  growth  patterns  shows  that  employment  decreases  due  to  firm 
"deaths"  exceeded  employment  increases  due  to  firm  "births."  We  interpret  data  concerning  firm 
"deaths"  to  mean  that  contraction  among  firms  with  less  than  249  emptoyees  Is  due  in  part  to 
attrition,  and  Is  not  entirely  explained  by  consolidation  of  ownership  in  the  radiotelephone  industry 

R«ciai  and  Gander  Ois«dvantag« 

Women  and  members  of  minority  groups  have  encountered  special  barriers  to 
telecommunications  ownership.'  At  a  time  when  women  are  becoming  a  maior  force  in  the  world  of 
small  business  generally,  significant  disparities  between  female  ownership  In  telecommunications  and 
the  general  economy  persist.  Between  1982  and  1987,  the  number  of  women  owned  proprietorships, 
partnerships,  and  Subchapter  S  corporations  rose  from  2,61 2.621  to  4. 11 2.787,  an  increase  of  about 
68%  compared  to  a  26.2  percent  increase  among  small  businesses  generally.  In  addition,  total 
receipts  of  woman  owned  businesses  nearly  tripled  over  this  period  -  rising  from  $98.3  billion  in 


Letter  of  Hon.  Larry  Irving,  Asst.  Sec.  for  Communications  and  Information,  to  Hon.  Jamas 
H.  Quello,  Acting  Chairman,  FCC,  September  14,  1993.  ("We  encourage  the  Commission  to 
develop  rules  to  implement  competitive  bidding  for  PCS  that  will  provide  greater  opportunitias 
for  participation  by  groups  currently  underrapresented  in  telecommunications  Industries'). 
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1982  to  3  278.1  billion  in  1987,  compared  to  a  55%  increase  among  small  businesses  as  a  whole 
during  the  same  period.  The  Census  Bureau's  Survey  of  Women  owned  businesses  showed  that 
30%  of  U.S.  businesses  were  owned  by  women.  The  industry  subgroup  containing  transportation 
communications,  and  public  utilities,  however,  accounted  for  only  1.9%  of  the  women  owned  firms. ' 

The  advocacy  group  American  Women  in  Radio  and  Television  suggests  that  lack  of  financing 
may  account  for  the  disparities  between  the  percentage  of  communications  businesses  owned  by 
women  and  the  percentage  of  all  businesses  owned  by  women.  "No  existing  FCC  policy  provides  an 
incentive  for  women  to  enter  the  (communicationsj  business.  Nor  are  there  any  small  business 
investment  companies  operating  to  assist  women..."'  In  view  of  the  disparity  between  the  statistical 
profile  of  businesses  owned  by  women  in  telecommunications  and  the  profile  of  women  in  other  areas 
of  the  economy,  we  believe  the  lack  of  telecommunications -specific  financial  and  technical  assistance 
should  be  considered  significant  impediment  to  market  entry. 

Businesses  owned  by  minorities  also  face  special  problems.  A  recent  study  by  the  U.S. 
Minority  Business  Development  Agency  found  minority  firms  represent  only  0.5  percent  of  all  firms 
in  SIC  Code  4812  and  4813  combined. '°  In  that  study,  moreover,  researchers  found  only  1 1  minonry 
firms  engaged  in  the  delivery  of  cellular,  specialized  mobile  radio,  radio  paging,  or  messaging  services. 
while  only  1 1  minority  firms  in  SIC  Code  5065  distribute  cellular  equipment. 

The  factors  that  have  pradudad  minorities  from  effective  participation  in  ownership  of  radio 
facilities  involve  access  to  finance,  but  are  difficult  to  isolate  or  quantify.  Dr.  JoAnn  Anderson. 
Director  of  NTIA's  Minority  Telocommunications  Development  Program,  testified  at  our  May  hearing 
that  there  are  often  similarities  between  small  businesses  and  minority  businesses  indicating  that 
capital  access  is  a  problem  for  small  businesses  across  the  boord,  but  'minorities  will  have  additional 


8  Letter  of  Malodie  Virtue,  Vice  President  Government  relations,  American  Women  in  Television 
and  Radio,  August  6,  1993. 

9  Comments  of  AWRT  in  MM  Docket  91-140,  pp.  2.  8  (citing  The  State  of  Small  Business    A 
Report  to  the  President.  1991). 

10  Market  Analysis  of  the  Telecommunications  Industry  -  Qpoortunities  for  Minoritv  Businessai 
U.S.  Minoritv  Business  Development  Agency:  Washington,  D.C.  (19911 
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problems  '  One  additional  problem  is  that  minorities  frequentiy  do  not  Of  cannot  use  traditional 
sources  of  financing,  and  that  the  most  frequent  source  of  capital  is  family  savings  and  friends.' 
Another  problam  noted  by  the  U.S.  Sonata  is  that  spectrum  for  radio  facilities  was  first  allocated  at 
a  time  when  "undisguised  discrimination  in  education,  employment  opportunities,  and  access  to 
capital  excluded  minorities  from  all  but  token  participation.'"  Thus,  through  no  fault  of  their  own, 
minorities  were  impeded  from  competing  successfully  for  licenses  when  they  were  first  awarded 
and  as  they  became  available  in  the  market  due  to  systemic  barriers  to  technical  training  and 
employment  opportunities." 

Consequeficea  of  Specmjm  Malaooortiofunent 

Burdens  on  small  business  entry  poses  a  risk  of  spectrum  malapportionment  that  could 
significantly  limit  the  value  of  PCS  spectrum  to  society  as  a  whole.  While  companies  of  all  sizes  are 
potential  contributors  to  innovation  and  efficiency,  many  technological  advances  in  recent  years  have 
been  introduced  by  small  firms  and  new  entrants.  For  instance,  55  percent  of  all  technological 
innovations  are  attributable  to  firms  with  lass  than  500  employees."  Studies  have  also  shown  that 
small  firms  innovate  at  a  per  person  rate  twice  that  of  large  firms,  spend  mora  on  research  and 
development,  and  translate  research  and  development  spending  into  new  products  more  efficiently 
than  large  firms."  In  addition,  "(slmall  businesses  were  responsible  for  33.1  percent  of  employment 
and  45.7  percent  of  the  growth  in  the  communications  sector  from  1986-1988,  and  accounted  for 
90  percent  of  all  new  jobs  created  in  fiscal  year  1990.""  Nontechnical  innovation  and  efficiency  also 


11  Statement  of  JoAnn  Anderson.  PhD.  Before  the  FCC  Small  Business  Advisory  Commmee. 
May  27.  1993. 

1 2  Anderson,  supra,  note  8. 

13  Brief  of  the  U.S.  Senate  As  Amicus  Curiae  in  Metro  Broadcaatina.  Inc.  v.  FCC. 
110  S.  Ct.  2997  (1990),  p.  32,  33. 

14  See,  Telecommunications  Minority  Assistance  Program.  1978  Pub.  Papers  253  (President 
Cartef). 

15  "Charactarizations  of  Innovations  Introduced  on  the  U.S.  market  in   1982."  U.S.   Small 
Business  Administration. 

16  Joint  Petition  for  Further  Rulemaking  of  Advanced  Mobilecomm  Technologies.  Inc.  and  Digital 
Spread  Spectrum  Technologies.  Inc..  in  Gen.  Docket  90-314.  Exhibit  #3.  pp.  12,  13. 

17  Statement  of  PCS  Action,  Inc.  Submitted  to  the  FCC  SmaU  Business  Advisory  Commmee 
May  27.  1993.  p.  1. 
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appears  to  vary  with  ownership  and  control  factors.  The  Congressional  Research  Service  found  that 
compared  to  stations  with  no  minority  ownership,  most  radio  stations  in  which  members  of  minority 
groups  hold  an  interest  provide  services  designed  to  meet  the  needs  of  a  diverse  array  of  consumer 
groups  including  women,  children,  senior  citizens,  and  foreign  language  groups.  '  Thus, 
underrepresentation  or  exclusion  of  applicants  likely  to  introduce  innovative  and  efficient  service  has 
direct  implications  for  small  businesses  and  residential  consumers  who  seek  expanded 
communications  capabilities  offered  by  PCS  technologies. 

Some  have  argued  that  the  productivity  and  competitivaness  of  the  nation's  citizens  and  small 
businesses  are  severely  limited  by  inferior  telecommunications  capabilities."  Unlike  large  business 
users,  small  and  medium  sized  users  frequently  lack  in-house  managers,  advanced  telecommunications 
equipment  and  service  options,  redundant  telecommunications  capabilities  during  disasters  and 
outages,  and  the  inability  to  collect  proprietary  information  about  calling  patterns.  Critics  also  allege 
that  these  inferior  telecommunications  capabilities  are  in  part  the  result  of  certain  tariff  restrictions 
imposed  by  LECs.  and  other  'use'  and  'user'  restrictions,  that  arbitrarily  prevent  small  businesses 
from  establishing  sharing  arrangements  to  achieve  volumes  and  economies  of  scale  enjoyed  by  Ivger 
businesses.  Residential  communities  also  have  specialized  needs.  Possible  consumer  uses  for  PCS 
include  personal  emergency  situations,  routine  point-to-point  communications."  transmission  of 
medical  data,  and  dissemination  of  news,  information  services,  and  educational  materials.  Rural 
populations  may  also  benefit  from  use  of  PCS  technologies  for  mobile  emergency  and  activities. 
farming  applications,  and  rural  community  hospitals  and  clinics."  Based  on  available  data,  we  believe 
a  universe  of  service  providers  that  utilizes  small  businesses  is  most  likeJy  to  meet  these  specialized 
needs  of  small  businesses  and  residential  consumers  effectively  and  efficiently. 

DISCUSSION  OF  REGULATORY    PBOPOSAtS 


1H         CRS.  Minority  Broadcast  Stetion  O-.vrtrshlp  and  Broadcast  Progremming:  Is  thero  a  Ncxu;"" 
(June  29.  1988). 

19  Gorosh,  Stave,  Small  Business.  Telecommunications,  and  Economic  Development.  California 

Western  Law  Review,  Spring  1993. 


Barrett    and    Merchant.    Emeroino    Technologies    and    Personal   Communications    Services: 
Regulatory  Issues.  Commlaw  Conspectus  Vol.  1.  p.  7. 
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21  CTIA  White  Paper  »7:  For  Small  Business.  PCS  is  a  Bio  Deal.  September  8.  1993,  p.  3 
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Overview 

One  major  challenge  remaining  before  the  Commission  in  Docket  90-314  is  the  task  o( 
implementing  the  economic  opportunix/  provisions  of  ttie  Budget  Reconciliation  Act. In  this  section  o( 
our  report,  we  discuss  specific  proposals  tor  implementing  economic  opportunity  safeguards  In 
general,  our  recommendations  seek  to  promote  capital  formation  and  entry  opportunities  through 
allocation  of  local  spectrum  blocks  for  small  business  applicants,  size  conscious  bidding 
methodologies,  and  a  PCS  tax  certificate  program. 

Prior  to  the  passage  of  the  Act  in  August,  the  Commission  adopted  a  First  Report  and  Order 
concerning  eligibility  criteria,  service  areas,  and  spectrum  allocation  for  narrowband  PCS,  which 
represents  an  important  first  step  in  bringing  PCS  technologies  to  the  marketplace.  The  First  Report 
and  Order"  will  create  5.500  new  licensing  opportunities  for  national,  regional,  and  local  narrowband 
PCS  providers,  including  licensing  opportunities  for  small  business  at  the  local  level,  and  ancillary 
marketing  and  equipment  manufacturing  opportunities.  The  Act  opens  the  door  to  mora  pro-active 
steps  along  these  lines  by  providing  the  Commission  with  explicit  authority  to  promote  economic 
opportunity. 

Under  the  Act.  the  Commission  has  several  means  to  promote  the  public  interest  in  the  use 
of  spectrum  and  encourage  economic  opportunity,  competition,  and  new  and  expanded 
telecommunications  services.  The  overriding  purpose  of  the  Act  is  to  improve  licensing  and  spectrum 
allocation  by  authorizing  competitive  bidding  procedures  with  safeguards  to  protect  the  public  interest 
in  the  use  of  spectrum.  Tha  text  of  the  Act  plainly  contemplates  that  safeguards  in  the  form  of  small 
business  ownership  regulations  that  further  economic  opportunity.  Rrst.  the  Act  directs  the 
Commission  to  design  competitive  bidding  procedures  that  will  avoid  excessive  concentration  of 
licenses  and  disseminata  licenses  among  a  wide  variety  of  applicants.  47  U.S.C.  309(j)(3).  The  Act 
further  directs  the  Commission  to  prescribe  area  designations  and  bandwidth  assignments  that 
promote  economic  opportunity  for  a  wide  variety  of  epolicanta.  47  U.S.C.  309(i)l4)(C).  Rnally,  the 
Act  directs  the  Commission  to  consider  tha  use  of  tax  certificates,  bidding  preferences,  and  other 
procedures  to  ensure  that  small  businesses  are  given  opportunities  to  participate  in  providing  spectrum 
based  services.  47  U.S.C.  309(i)l4IIO). 


22  GEN.  Docket  No.  90-314  58  FR  42681  (August  11.  1993). 
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Service  Areas  and  Bandwirfih  Assignments 

Background 

Our  May  hearing  revealed  several  differing  viewpoints  on  ttie  way  service  area  and  bandwidth 
assignments  might  be  used  to  promote  small  business  participation.  The  Small  Business  PCS 
Association  (SBPAI  emphasizes  that  small  businesses  will  be  effectively  excluded  from  all  but  the 
smallest  service  area  being  considered  due  to  the  capital  intensive  nature  of  PCS  technology,  and  that 
even  the  Basic  Trading  Area  'will  be  a  large  bite  for  small  businesses  to  swallow  in  large  metropolitan 
areas.'  SBPA's  recommends  two  regional  service  areas  and  two  BTA's  spectrum  blocks  for  small 
business  eligibles.  One  of  the  small  business  BTA  spectrum  blocks  would  be  awarded  as  a  "Small 
Business  Developer's  License'  to  a  qualifying  small  business  exparimentai  licensa  holder  who  has  put 
forth  significant  effort  and  investment  in  developing  the  service  being  licensed." 

APC,  an  advocate  of  40  MHz  allocations,  maintains  that  small  spectrum  blocks  will  delay 
deployment,  cripple  local  licensees  with  high  infrastructure  costs,  and  deny  economies  of  scale 
enjoyed  by  entrenched  competitors.''  According  to  APC,  a  better  way  to  target  programs  for  small 
and  minority  entrepreneurs  is  to  provide  an  opportunity  for  PCS  licensees  to  "franchise"  portions  of 
licensing  areas  to  other  entities.  APC.  like  SBPA.  also  points  out  that  a  spectrum  set-aside  may  also 
be  a  reasonable  means  to  promote  entry  by  small  service  providers.  APC  notes  that  several  agencies 
of  the  federal  government,  such  as  the  U.S.  Forest  Service,  the  Bureau  of  Land  Management,  and 
the  Bureau  of  Indian  Affairs,  employ  set-asides  to  foster  small  business  participation  in  government 
auctions." 

In  a  similar  vein.  MCI  originally  proposed  in  the  PCS  rulemaking  that  the  FCC  issue  three 
national  PCN  licenses,  by  comparativ*  hearings,  to  qualified  consortia  subject  to  ownership 
raQur3.T.6nts  to  ensure  local  diversity,  ui  bUdmabvoly.  iwo  tiational  licenses  with  40  MHz  of  spectrum 


23  Lener  of  Robert  H.  Kyle.  Chairman.  Small  Business  PCS  Association.  August  7.  1993. 

24  Statement  of  Gary  L.  Thomas.  American  Personal  Communications.  Inc..  May  27,  1993. 

25  American  Personal  Communications,  Small  Business  and  Minority  Participation  in  the  PCS 
Industry  (August  1993). 
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and  two  local  licenses  with  20  MHz  of  spectrum.  According  to  MCI,  small,  minoritv  and  lemale 
entrepreneurs  would  benefit  from  the  significant  opportunities  ttiis  approach  offers  to  participate  in 
national  consortia  as  local  PCS  operators.""'  We  discuss  these  approaches  below. 

Discussion 

Our  basic  premise  is  that  the  primary  business  opportunities  the  Commission  should  promote 
with  service  areas  and  bandwidth  assignments  are  those  that  provide  direct  licensing  opportunities 
for  small  service  providers,  and  that  mechanisms  to  encourage  new  entrants  must  be  balanced  with 
the  larger  objective  of  encouraging  the  best  practicable  service  to  the  public.  Based  on  these 
considerations,  we  have  decided  to  support  a  regulatory  structure  with  four  to  five  service  providers 
with  20-25  MHz  of  spectrum  in  small  service  areas  of  equal  size,  with  one  spectrum  block  for  small 
business  PCS  applicants  in  the  lower  band. 

Sar/ice  Areaa.  In  our  view,  a  regulatory  structure  with  many  providers,  and  a  large  number 
of  small  service  areas,  is  likely  to  promote  compe,tition.  accelerate  deployment,  encourage  diverse 
services,  and  promote  economic  opportunities.  Small  service  areas  permit  parallel  efforts  to  deploy 
PCS  infrastructure.  Small  service  areas  could  also  have  important  benefits  during  the  initial 
implementation  of  PCS  when  the  market  is  still  being  defined.  Accordingly,  we  support  the  use  of 
local  service  areas  based  on  Rand  McNally  Basic  Trading  Areas. 

In  order  to  ensure  that  small  licensing  areas  will  not  be  barrier  to  detivery  of  wide  area 
services,  the  Commission  should  encourage  existing  standards-setting  bodies  to  adopt  a  voluntary 
"Common  Air  Interface  Standvd'  for  handsets  and  base  stations.  The  Commission  could  chose  the 
standard  by  soliciting  recommendations  from  the  Telecommunications  Industry  Association  ITIA).  the 
Institute  of  Electrical  and  Electronic  Engineers  (IEEE),  and  the  Advisory  Group  of  Accredited  Standards 
Committee  (T1).  We  propose  that  each  organization  submit  no  mora  than  two  standards  by  April  1 
1334.  The  Commission  could  then  publish  and  oistrioute  me  recommendations  to  facilitate  consensus 
on  standards  issues  among  small  businesses  interested  in  participating  in  auctions. 

Bandwidth  Assi<irwnertta.  We  recognize  thet  debate  over  large  vs.  small  spectrum  blocks 


26  Remarks  of  Steven  Zecola.  MCI.  Inc..  May  27.  1993. 
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involves  any  valid  concerns.  For  instance,  ttie  costs  of  relocating  existing  users  may  be  less  with  large 
spectrum  blocks  since  licensees  could  more  easily  avoid  certain  frequencies  encumbered  by 
microwave  users.  Larger  allocations  could  also  lead  to  alternative  services,  such  as  larger  bandwidtfi 
data  or  imaging  services,  and  affordable  equipment  for  consumers.  However,  since  comparable 
efficiencies  could  be  accomplished  through  issuance  of  tax  certificates  to  microwave  incumbents,  and 
by  allowing  aggregation  through  group  license  bids,  we  are  not  persuaded  that  PCS  technically 
requires  40  MHz  of  spectrum.  Instead,  we  believe  that  the  competition  that  would  result  from  four 
or  five  licenses  in  each  market  will  better  serve  the  public  interest,  and  foster  maximum  economic 
opportunities.  For  these  reasons,  we  conclude  that  20-25  MHz  is  a  reasonable  allocation  of  spectrum 
for  PCS.  To  ensure  that  small  businesses  are  not  excluded  from  licensing  opportunities  due  to  the  use 
of  competitive  bidding,  we  also  support  at  least  one  20  -25  MHz  allocation  for  small  business  PCS 
applicants  in  the  lower  band.  In  any  event,  the  amount  of  spectrum  for  the  small  business  allocation 
should  be  consistent  with  the  predominant  spectrum  block  allocations. 

Conclusion 

As  indicated  before,  our  vision  of  PCS  leads  us  to  endorse  direct  mechanisms  for  promoting 
economic  opportunities  rather  than  rely  on  indirect  'trickle-down'  approaches.  Nevertheless,  we  are 
aware  that  small  service  areas  and  spectrum  blocks  will  provide  only  a  limited  number  of  opportunities 
for  small  service  providers.  Because  fixed  and  operating  capital  requirements  will  deter  many  small 
companies  from  participating  in  PCS  as  licensees,  strategic  alliances  with  larger  entities  may  well  be 
a  practical  economic  necessity  for  many  small  companies.  For  these  reasons,  we  construe  the 
principle  of  economic  opportunity  broadly  to  encompass  diverse  forms  of  commercial  participation, 
such  as  procurement  of  goods  and  services  and  strategic  alliances.  We  examine  ancillary  opportunities 
below  in  the  context  of  regulatory  proposals  addressing  bidding  preferences  and  other  procedures. 

BiddwQ  Methoadogy 

BkUm  BgMHy  CondHiona 

Bacfcwound.  We  strongly  endorse  the  principle  of  encouraging  the  widest  possible 
participation  by  private  enterprise  in  PCS  development.  Some  have  suggested  that  the  Commission 
should  condition  eligibility  to  bid  on  minimum  procurement  efforts  as  a  means  to  further  minority  and 
small  business  enterprise.  For  instance,  the  National  Association  of  Black  Owned  Broadcasters  points 
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out  that  the  Commission  must  create  a  system  of  minority  incentives  similar  to  those  used  by  other 
agencies  and  departments  of  the  Federal  government.""  APC  likewise  notes  that  several  agencies 
of  the  federal  government,  such  as  the  SBA  and  the  Department  of  Defenss.  employ  incentive  policies 
to  provide  small  business  participation  in  auctions  of  government  property  rights."  We  note,  however, 
that  the  Commission  has  not  requested  comment  on  either  of  these  approaches.  In  our  view,  if  the 
regulatory  structure  for  PCS  fails  to  include  these  types  of  participatory  safeguards,  it  will  fail  to 
achieve  the  widest  possible  participation  by  private  enterprise. 

General  Bidder  Eligibility  Requirements.  Wa  agree  that  the  interest  in  the  widest  possible 
participation  could  be  furthered  by  requiring  a  'trustee'  commitment  from  PCS  bidders.  As  a  basic 
condition  of  eligibility,  wa  believe  all  bidders  should  ba  required  to  establish  and  maintain  programs 
designed  to  ensure  that  minorities  and  women  are  not  excluded  from  licensee  efforts  to  procure 
equipment  and  value  added  sarvicas,  and  to  recruit,  hire  and  promote  amployaas.  Regulations  dealing 
with  employment  and  procurement  practices  of  PCS  regulatees,  such  as  those  currentiy  applicable 
to  cable  television  system  operators,  can  be  justified  as  necessary  to  enable  the  FCC  to  satisfy  its 
obligation  under  the  Omnibus  Budget  Reconciliation  Act  to  ensure  that  the  regulatory  structure  for 
emerging  technologies  fosters  economic  opportunity,  competition,  and  new  and  expanded 
telecommunications  services.^  As  Congress,  and  the  Commission  acknowledged  in  the  cable  context, 
employment  and  procurement  opportunities  are  significant  areas  of  economic  opportunity  which 
enhance  the  prospects  for  telecommunications  ownership  by  minorities  and  woman.  In  tha  long  run. 
employment  and  procurement  opportunities  should  also  reduce  capital  formation  difficulties  businesses 
owned  by  minorities  and  women  face  due  to  lack  of  technical  and  managerial  axparianca  in  the 
telecommunications  field. 


27  Lener  of  Jamas  L.  Winston.  Esq..  Executive  Director  and  General  Counsel,  National 
Association  of  Black  Owned  Broadcasters.  May  27,  1993,  p.  2. 

28  We  believe  targeted  policies  encouraging  employment  and  procurement  opportunities  for 
minorities  and  women  are  consistort  a.i-+i  'pt^c  ?f  economic  opportunities  mada  possible  b/ 
programs  of  other  federal  agencies.  Tha  SBA's  section  8(a)  procurement  program  identifies 
govarnmant  contracts  that  should  ba  awarded  only  to  smaU  disadvantaged  firms.  13  CFR 
§124.307  et  seq.  Tha  Department  of  Defense  uses  targeted  policies  to  reach  its  statutory 
goal  of  awarding  five  percent  of  its  contracting  and  subcontracting  dollars  to  small 
disadvantaged  firms.  See  generally.  DFAR  219.5. 

29  Compare.  NAACP  v.  FPC.  425  U.S.  662  (1976).  See  also.  Non-discrimination  in  Common 
Carrier  Emolovmant  Practices.  24  FCC  2d  725  (1970). 
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Cdluiar  and  LEG  Bidding  Reouifetnenta.  In  the  interest  of  economic  opportumtv  we  also 
support  entry  provisions  for  rural  cellular  licensees  and  LECs.  However,  we  do  have  strong 
reservations  about  the  merits  of  allowing  unconditional  eligibility  for  large  cellular  licensees  and  LECs 
in  view  of  the  potential  for  anti-competitive  warehousing  of  spectrum.  The  need  for  restrictions  on 
cellular  eligibility  presents  an  opportunity  to  encourage  small  busine;>s  participation.  While  we  are 
somewhat  skeptical  about  the  franchisee  relationship  as  a  primary  means  to  promote  viable 
opportunities  for  new  entrants,  we  view  bona  fida  local  consortia,  and  joint  venture  arrangements, 
as  a  reasonable  quid  pro  quo  for  eligibility  for  larga  cellular  and  LEG  entities  --  if  they  provide  new 
entrants  with  an  equity  ownership  stake  in  the  licensee  entity.  Wa  believe  this  proposal  is  justified 
by  the  fact  that  the  overhead  and  competitive  position  of  these  firms  are  substantially  enhanced  by 
pre-existing  infrastructure.  Unless  eligibility  to  pursue  local  licensing  opportunities  is  conditioned  on 
a  requirement  to  form  strategic  alliances  with  new  entrants,  the  viability  of  licensing  opportunities  for 
small  applicants  may  be  reduced. 

Rnandai  Certification  Guidelines 

In  order  to  realize  the  full  potential  of  competitive  bidding  to  streamline  the  licensing  process, 
we  believe  it  is  appropriate  to  permit  applicants  to  self-certify  financial  qualifications,  as  outlined 
below.  First,  the  Commission  should  affirm  that  a  small  applicant  may  support  all.  or  a  substantial 
part,  of  the  required  financial  showings  with  a  proposal  for  an  initial  public  offering,  as  in  Advanced 
Mobile  Phone  Service.  Inc..  91  FCC  2d  512,  517  (1982).  There,  the  Commission  held  that  an 
investment  banker's  letter,  combined  with  the  applicant's  internal  funds  and  bank  commitments, 
constituted  a  reasonable  assurance. '^  In  addition,  the  Commission  noted  that  the  rules  contemplate 
that  'applicant  might  nead  aquity  financing,'  and  while  this  was  a  case  of  first  impression,  the  IPO 
proposal  deserved  'careful  analysis'  because  'we  naw  before  licensed  such  costfy  facilities...'  [d 
Wa  believe  tha  naad  of  PCS  applicants,  especially  minority  owned  applicants,  for  equity  financing  to 
cover  tha  unprecedented  cost  of  acquiring  ccr.struction  po/nuts  anj  building  PCS  facilities  llkaw.x 


30  Tha  Commission  cited  three  factors  to  justify  its  holding:  (1)  a  Ivge  and  experlencad 
investment  banker  was  familiar  with  the  marketplace's  reaction  to  the  applicant's  offerings 
based  on  three  previous  successful  financings;  (2)  the  banker  had  analyzed  tha  applicant  s 
ability  to  develop  additional,  sophisticated  mobile  communications  services;  and  (3)  a  group 
of  qualified  lending  institutions  had  established  credit  for  the  applicant  aggregating 
approximately  two  thirds  of  tha  funding  required  for  construction  of  the  proposed  cellular 
facilities. 
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justifies  combined  use  of    highly  confident '  leners.  letter  of  intent  and  commitment  leners  to  satisfy 
applicable  financial  qualifications. 

Second,  the  Commission  should  adopt  financial  qualifications  guidelines  that  treat  SBA 
chartered  Small  Business  Investment  Companies  ISBICs)  and  Specialized  Small  Business  Investment 
Companies  (SSBICsl,  as  bona  fide  financial  institution  for  reasonable  assurance  purposes.''  The  source 
of  an  SSBICs  capability  to  act  as  a  da  facto  financial  institutions  for  small  entities  stems  from  their 
ability  to  leverage  S3  -  4  from  the  SBA  for  every  $1  of  equity  capital  from  private  sources  pursuant 
to  the  Small  Business  Investment  Act  of  1958."  As  such,  SBICs  are  an  integral  part  of  the  national 
policy  encouraging  development  of  small  business,  frequently  come  under  the  FCC's  ancillary 
jurisdiction  by  virtue  of  the  assistance  they  render  to  FCC  regulatees.  In  this  regwd.  we  note  that 
"Administrative  agencies  have  been  required  to  consider  other  federal  policies  ...  when  fulfilling  their 
mandate  to  assure  that  their  regulatees  operate  in  the  public  intarsst...  (Algencies  should  constantly 
be  alert  to  determine  whether  their  policies  conflict  with  othaf  federal  policies  and  whether  such 
conflict  can  be  minimized...  [Elstablishment  of  policies  that  would  accommodate  ...  diverse  interests 
...  Is  lalsol  in  keeping  with  the  overall  agency  responsibility."  Treating  SBICs  as  financial  institutions 
is  consistent  with  both  the  Commission's  overall  responsibility,  and  its  stated  policy  for  purposes  of 
cellular  financial  commitments,  that  "we  do  not  wish  to  exclude  smaller  entities  with  the  financial 
ability  and  genuine  desire  to  finance  cellular  systems."^  As  indicated  in  the  section  below  on  tax 
certificates,  we  believe  tax  certificates  would  also  enhance  the  financtai  ability  of  SBICs  to  assist  FCC 
regulatees. 

Innovator  Biddmg  Crwfiti 

Background.  Of  course,  the  central   concern  over  the  us«  of  competitive  bidding  lies  m 


31  Compare.  Application  for  Review  of  Salt  City  Communications.  Inc.  in  MM  Docket  89-311 
(August  6,  1993)  (FHe  No.  BPH-870918MN). 

32  Storer  Broadcasting  Company.  70  FCC  2d  709  (1979).  SBICs  are  allowed  to  leverage  $3  from 
the  SBA  par  $1  of  private  capital,  while  SSBICs  can  leverage  $4  per  $1  of  private  capital. 

33  LaRose  v.  FCC,  494  F.  2d  1145  (DC.  Circuit  1974). 

34  Rules  for  Rural  Cellular  Service.  4  FCC  Red  2542  (1988).  See  also.  Washington's  Christian 
Television  Outreach.  Inc..  BC  002820.  released  August  19,  1981)  (Hearing  Designation 
Order). 
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potential  adverse  effects  on  opportunities  for  new  entrants."  To  avert  spectrum  inetficiencv  and 
exclusion  of  innovative  and  efficient  service  providers,  the  Act  gives  ttie  Commission  broad  discretion 
to  establish  flexible  payment  methods.  Specifically,  the  Act  requires  the  Commission  to  'consider 
alternative  payment  schedules  and  methods  of  calculation,  including  lump  sums  or  guaranteed 
installment  payments,  with  or  without  royalty  payments,  or  other  schedules  or  methods  that  promote 
the  (economic  opportunity!  objectives..."  There  are  several  ways  the  Commission  can  use  this 
discretion  to  respond  to  requests  for  policies  to  promote  superior  service  efforts  to  the  public  and 
"economic  opportunity". 

While  the  details  of  the  various  proposals  differ,  a  common  theme  among  them  is  the  demand 
for  appropriate  recognition  of  innovative  proposals  for  equitable  distribution  of  service  to  the  public. 
and  spectrum-efficient  infrastructure  sharing  arrangements  that  encourage  new  entry.  For  example. 
American  Mobilecomm  Technologies.  Inc.  and  Digital  Spread  Spectrum  Technologies,  Inc.  advocate 
a  "host  license"  arrangement  for  firms  offering  specialized  PCS  services.  APC  states  that  by  adopting 
a  program  that  would  establish  and  guarantee  "technology  affiliations'  with  a  PCS  licensee  to  secure 
a  portion  of  the  licensee's  overall  licensed  areas,  small  business  could  share  a  portion  of  the 
licensee's  facilities,  particularly  in  switching  and  access  management  functions,  and  other  services. 
such  as  billing,  marketing,  maintenance,  technical  matters,  and  accounting.  CalCell  Wireless 
advocates  an  "infrastructure  preference"  for  PCS  applicants  that  commit  to  serve  and  operate  m 
designated  enterprise  zones  and  promote  participation  by  racial  minorities.  MCI  advocates  a 
consortium  approach  with  opportunities  for  small,  minority  and  female  entrepreneurs.  NABOB 
contends  that  major  companies  deriving  substantial  benefits  from  FCC  licenses  should  be  required  to 
joint  venture  or  otherwise  participate  with  minority  companies.  SBPA  recommends  a  Small  Business 
Developer's  License  for  experimental  licensees  who  have  put  forth  significant  effort  and  investment 
in  developing  the  service  being  licensed.  Tampa  Electric  Company  calls  for  partnering  incentives 
between  2  GHi  incumbents  and  PCS  licensees  based  on  the  wholesale  licensee  concept. 

Dfanitttffi.  These  proposals  indicate  that  the  Commission  could  protect  the  public  interest 
in  the  use  of  spectrum  by  authorizing   alternative  methods  of  bidding,  bid  calculation,   and  bid 


35  Letter  of  Hon.  Larry  Irving,  Assistant  Secretarv  for  Communications  and  Information,  to  Davd 

Honig,  Uustee,  Minority  Media  Ownership  Fund,  June  17,  1993. 
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payments  for  bidders  with  superior  service  proposals.  In  particular,  alternative  bidding  calculations 
would  allow  technical  and  non-technical  innovators  to  discount  a  percentage  of  the  bid  the  applicant 
would  otherwise  pay  based  on  a  qualitative  assessment  of  the  applicant's  business  development 
proposal.  To  qualitY  for  the  credit,  bidder  would  have  to  qualify  as  la)  a  member  of  a  designated 
group,  or  (b)  as  a  consortia  owned  and  controlled  by  firms  owned  by  members  of  the  designated 
groups.  The  business  development  proposal  could  establish  eligibility  for  credits  based  on  multiples 
of  expenditures  for  research  and  development  on  spectrum  efficiency  incurred  by  the  applicant;  the 
projected  value  of  the  bidder's  commercial  activities  to  the  community  of  license:  or  the  value  of 
public  services  the  bidder  proposes  to  offer.  Public  service  could  include,  for  example,  provision  of 
on-the-job  training  or  work-study  relationships  with  local  educational  institutions.  We  believe  a  ten 
percent  credit  for  individual  small  business  entities  is  an  adequate  incentiva  for  this  purpose.  For 
business  development  proposals  involving  consortia,  the  consortia  should  be  allowed  to  elect  a 
combination  of  credits  and  installment  payments  reflecting  the  quantifiable  value  of  the  proposal 
involved,  not  to  exceed  twenty  five  percent  of  tha  total  bid. 

Instaflmant  PayiTMnts  and  RoyattMS 

Where  small  entities  bid.  but  make  no  superior  service  proposal,  the  Commission  can  foster 
economic  opportunities  by  allowing  unconditional  installment  payments  with  or  without  royalties. 
Consistent  with  the  purpose  of  the  Budget  Reconciliation  Act,  this  approach  would  permit  winning 
small  bidders  to  elact  to  make  payments  over  time,  and  thereby  reduce  the  up-front  capital 
requirements  the  prospective  licensee  must  have  to  bid.  However,- we  are  somewhat  uncertain  about 
the  net  value  of  royalty  payments  to  small  businesses.  MCI  points  out  that  the  recovery  of  $4  billion 
in  the  form  of  auction  bids  from  PCS  licenses  over  th«  next  five  years  would  equate  to  an  effective 
charge  of  $12  per  PCS  customer  per  month.  This  is  roughly  25  percent  of  expected  revenues, 
assuming  1.6  million  PCS  customars  in  1994,  and  9  million  in  1998.  Tha  burden  of  this  surcharge 
for  spectrum  accMS,  it  is  assarted,  would  'eliminate  the  ability  of  new  PCS  entrants  to  compete 
against  the  entrenched  (cellular  incumbents!. ""  For  these  reasons,  we  do  not  view  royalties  as  the 
optimal  solution  to  tha  entry  cost  problems  of  small  business  bidders. 

Distress  Satoa 


36         Steve  Zacola.  MCI,  supra,  note  26. 
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The  broadcast  distress  sale  policy  has  soma  promise  as  a  model  for  an  economic  opportuniry 
safeguard.  In  the  broadcast  context,  licensees  designated  for  hearing  have  the  option  to  assign  the 
license  to  a  minority  firm  for  75%  of  market  value  or  less.  Distress  sales  serve  ttie  dual  public 
interests  in  diversity  of  ownership  and  administrative  efficiency  by  obviating  the  need  for  costly  and 
time-consuming  hearings  to  resolve  alleged  violations  of  Commission  rules,  while  remedying 
informational  and  financial  barriers  to  market  entry  for  historically  underrepresented  groups.  In  the 
PCS  context,  a  distress  sale  policy  could  achieve  analogous  administrative  equities  and  efficiencies. 

In  order  to  assure  prompt  delivery  of  PCS  services  to  the  American  public,  the  Narrowband 
PCS  Order  provides  that  failure  by  any  licensee  to  meet  construction  requirements  will  result  in 
forfeiture  of  the  license  and  the  licensee  will  be  ineligible  to  regain  it.  At  the  present  time,  however, 
no  provisions  for  the  disposition  of  the  narrowband  or  broadband  PCS  licenses  exist.  The  distress  sale 
concept  could  answer  this  problem  by  granting  forbearance  on  royalties  or  installment  payments  if 
the  defaulting  licensee  assigns  the  license  to  a  new  qualified  small  business  entrant.  Unlike  the 
broadcast  distress  payment,  however,  the  assignee  of  a  PCS  distress  sale  license  would  assume  all 
or  part  of  the  licensee's  obligation. 

Another  variation  of  the  distress  sale  concept  might  apply  where  tentative  winners  are 
ineligible,  unqualified,  or  unable  to  pay,  such  as  in  the  context  of  multiple  license  bids.  We  believe 
the  Commission  should  impose  penalties  on  parties  that  kiMwingly  abuse  the  bidding  process.  This 
policy  could  also  include  a  distress  sale  option  to  create  incentives  for  defaulting  bidding  to  assign 
construction  permits  to  small  entities. 

Comniunicalions  Capital  Funo 

Spectrum  auctions  would  benefits  designated  groups  to  a  greater  extent  H  a  portion  of  the 
revenues  from  spectrum  auctions  were  reinvested  in  small  businesses  seeking  to  enter  the 
communications  field."  Accordingly,  w«  »»/-o'n'«»rH  that  the  Commission  seek  Itsiilation  trorr 
Congress  to  establish  an  investment  fund  imaN  businesses.  Ahematively,  the  Commission  could 
explore  with  the  NTIA  and  the  SBA  whet^er  an  executive  order  can  and  should  be  adopted  to 


37         Prof.  Andrea  Johnson,  Statement  before  tha  SBAC,  May  27,  1993,  p  6. 
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accomplish  this  end 

Ta»  Certificatw 

Background 

The  SBAC  has  raviewad  numerous  expressions  of  interest  in  routine  issuance  of  §1071  tax 
certificates  for  various  PCS  transactions.  The  SBA  Office  of  Advocacy,  through  a  spokesman  who 
participated  in  our  May  hearings,  informally  endorsed  consideration  of  the  use  of  tax  certificates  for 
investments  in  SBA  licensed  investment  companies.  Several  parties  also  advocated  various  proposals 
for  issuance  of  tax  certificates  to  entrepreneurs  in  PCS  industries."  Numerous  parties  in  the  Emerging 
Technologies  proceeding  submitted  comments  in  support  of  the  Commission's  subsequent 
determination  that  Docket  90-314  is  eligible  for  SI 071  treatment,  and  that  issuance  of  tax 
certificates  is  necessary  to  facilitate  relocation  of  microwave  licensees  in  the  2  GHz  frequency  band 

Discussion 

At  the  outset,  we  are  compelled  to  acknowledge  certain  criticisms  involving  ellegations  of 
misrepresentation  and  rapid  transfer  of  facilities  acquired  with  tax  certificates.  For  example,  the  1958 
amendments  to  the  tax  certificate  statute  resulted  from  some  cases  in  which  broadcast  properties 
were  intentionally  acquired  in  excess  of  the  applicable  multiple  ownership  rules,  and  then  improperly 
sold  in  an  attempt  to  obtain  certificates  that  would  not  otherwise  be  available.  While  we  are  not 
aware  of  any  recent  deliberate  abuses  along  these  lines,  we  believe  IRS  authority  to  rescind  tax 
certificate  benefits  upon  a  finding  by  the  Commission  that  a  sale  or  exchange  under  the  policy 
involved  fraud  or  misrepresentation  operates  as  a  strong  structural  deterrent  to  abuse."  We  are  also 
aware  that  the  one  year  holding  period  requirement  applicable  to  minorrtv  owned  facilities  acquired 
under  SI 071  has  been  criticized.  The  one  year  rule,  however,  was  adopted  In  a  Commission  action 
repealing  anti-trafficking  rules  and  was  not  originally  a  part  of  the  tax  certificate  poKcy.''  The  solution 
to  this  problem,  tharefora,  would  appear  to  be  the  reinstatement  of  a  lengthier  holding  period  for  all 
broadcast  licensees. 


38  The  partJaa  induda  representatives  from  a  coalition  of  civil  rights  groups,  the  Coalition  to 
Improve  tha  Tax  Certificata  Policies,  and  American  Personal  Communications,  Inc. 

39  Cloutier  v.  United  States.  709  F.2d  480  (7th  Cir.  1983). 

40  Prior  to  that  time,  minority  owners,  like  other  licensees,  were  routinely  required  to  hold  the 
license  for  a  minimum  period  of  three  years  Amendment  of  Section  73.3597  of  the 
Commission's  Rules.  99  F.C.C.  2d  971,973,  974  (19851. 
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While  vwe  are  concerned  by  these  criticisms,  we  believe  the  benefits  of  the  policy  far  outweigh 
the  disadvantages.  First  of  all.  §1071  authorizes  capital  gains  deferrals,  rather  than  capital  gains 
exemptions,  tax  credits,  or  across-the-board  tax  rate  reductions.  In  this  regard,  the  benefit  of  the  tax 
certificate  is  more  comparable  to  an  interest-free  government  loan  equal  to  the  taxable  portjo"  of  the 
gain.  Moreover,  as  with  Involuntary  conversions  of  property  covered  by  §1033  of  the  Internal 
Revenue  Code,  the  policy  also  leverages  private  investment  by  requiring  entrepreneurs  to  use  the 
entire  gain  from  the  sale  to  reinvest  or  reduce  basis  in  retained  property.  This  means  that  for  every 
dollar  in  taxes  the  taxpayer  avoids,  the  tax  certificate  leverages  about  three  dollars  of  private 
reinvastmant  capital,  for  public  interest  investment,  that  ware  not  subject  to  taxation  in  the  first 
instance.  Wa  note  that  the  government  also  captures  tax  revenues  from  the  jobs  associated  with  the 
buyer's  grandfathered  property,  from  jobs  associated  with  the  seller's  replacement  property,  and 
from  the  sale  of  the  depreciated  or  replacement  property  if  the  sale  produces  a  taxable  gain. 

Conclusion  and  Summary  of  Racommandations 

Due  to  the  important  capital  leveraging  benefits,  and  apparent  fiscal  neutrality  of  the  policy, 
wa  support  extending  tax  certificata  treatment  to  microwava  licansaas  and  SBA  chartered  investment 
companies  that  promote  small  business  participation  in  PCS  deployment.  We  also  urge  the 
Commission  to  revise  the  existing  minority  tax  certificata  program.  At  the  same  time,  it  has  coma  to 
our  anantion  that  the  U.S.  House  Subcommittaa  on  Select  Revenue  Measures  will  hold  hearings  on 
proposals  to  deter  abuse  of  the  tax  certificata  policies.  Wa  support  these  efforts  to  deter  abuse  of 
the  public  trust  and  intend  to  work  closely  with  tha  Commission  and  the  Congress  to  ensure,  to  the 
extant  possible,  that  no  abuses  result  if  tha  proposals  wa  endorse  below  are  adopted. 

Microwava  Tax  CaillBcjl— .  Tha  basic  justification  for  issuing  tax  cartificatas  to  microwava 
licansaas  is  that  daptoymarrt  of  broadband  PCS  technology  cannot  commence  until  the  2  GHz 
fraauancy  band  allocated  for  PCS  is  uacatoH  Tb«  n.i|*«  giv4  mo<t  incumbents  three  year:  ts  relccst* 
voluntarily  with  tha  assistance  of  tax  certificates,  however,  soma  incumbents  are  exempt  from  these 
rules.  Wa  beliava  these  rules  should  have  two  economic  opportunity  components.  First,  we  propose 
that  tha  Commission  consult  with  the  IRS  on  ways  to  encourage  incumbents  seeking  tax  cartficate 
treatment  for  relocation  to  satisfy  replacement  property  requirements  by  investing  in  small  business 
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concerns.  Second,  we  propose  that  the  Commission  issue  tax  certificates  to  exempt  microwave 
licensees  that  establish  PCS  consortia  or  joint  ventures,  and  extend  equity  ownership  opportunities 
to  small  business  concams.  upon  di"estiture  of  their  interest  in  the  consortia  or  venture  Giving 
exempt  incumbents  the  option  to  participate  in  the  development  and  implementation  of  PCS  facilities, 
by  forming  small  business  consortia,  could  accelerate  speed  of  deployment  while  meeting  financial 
and  technical  assistance  needs  of  small  business  concerns. 

SSBIC  Tax  Certificates.  We  also  agree  with  the  SBA  Office  of  Advocacy  that  the  Commission 
should  consider  extending  tax  cartficates  to  encourage  investment  by,  and  in,  SBA  chartered  SSBICs 
that  provide  debt  and  equity  financing,  and  technical  assistance,  to  licensees  end  applicants  owned 
by  members  of  minority  groups  and  women.  Integration  of  the  Commission's  tax  certificate  program 
with  the  SBA's  SSBIC  program  is  appropriate  for  several  reasons.  Tax  certificates  would  make  SSBICs 
specializing  in  telecommunications  more  competitive  with  venture  capital  firms  in  other  fields  as  a 
result  of  tax  advantaged  capital  gains  deferrals.  This  would  also  enhance  their  ability  to  syndicate 
debt  and  equity  securities  for  small  business  participation  in  PCS  development  and  implementation. 
As  we  pointed  out  before,  passive  investors,  including  SSBICs,  have  long  been  subject  to  the  FCC's 
regulatory  jurisdiction  by  virtue  of  essistance  provided  to  FCC  licensees.*'  Finally,  cooperation 
between  the  FCC.  SBA  and  IRS  would  also  help  contain  the  potential  for  abuse. 

Minority  Tax  Ceilificelee.  Finally,  the  use  of  tax  certificates  to  promote  minority  ownership 
of  non-broadcast  facilities  has  been  advocated  for  over  a  decade.*'  At  the  recommendation  of  the 
1982  FCC  Advisory  Committee  on  Alternetive  Financing  Strategies  for  Minority  Telecommunications 
Ventures,  members  of  Congress  Introduced  proposals  for  extension  of  11071  to  non-broadcast 
transactions  in  1983.  In  1990.  the  League  of  United  Latin  American  Citizens,  the  National  Association 


While  the  resources  available  to  SSBICs  are  modest  compared  to  chartered  banks  and  savings 
and  kian  institutions,  the  Commission  has  stated  for  purposes  of  caHuler  dnnncmt 
commitments  that  'we  do  not  wish  to  exclude  smaller  entities  with  the  financial  ability  and 
genuine  desire  to  finance  cellular  systems.'  Rules  for  Rural  Cellular  Service.  4  FCC  Red  2542 
(1988)  See  also.  Washinoton's  Chnstian  Television  Outi'each.  Inc..  BC  002820.  released 
August  19.  1981)  (Hearing  Designation  Order). 

For  a  discussion  on  the  use  of  minority  tax  certificates  in  the  broadcast  area,  see  Krasnow, 
Kennard.  and  Temkin.  Maximizing  the  Benefits  of  Tax  Certificates  in  Broadcast  and  Cable 
Ventures.  Hastings  Communications  and  Entertainment  Law  Journal.  Volume  13.  Number  4 
(Summer  1991). 
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for  the  Advancement  of  Colored  People,  the  National  Black  Media  Coalition,  and  the  National  Hispanic 
Media  Coalition,  petitioned  for  issuance  of  tax  certificates  for  satellite  transponder  enterprises.  In 
1992,  the  Coalition  to  Improve  the  Tax  Cartificata  Policies  petitioned  the  Commission  to  expand  the 
tax  certificate  policy  to  promote  investment  by  joint  ventures  and  specialized  minority  venture  capital 
funds  in  common  carrier  and  non-mass  media  technologies.  The  recent  passage  of  the  Budget 
Reconciliation  Act  eclipses  the  various  legal  ambiguities  and  technicalities  that  have  encumbered 
consideration  of  these  proposals.  For  reasons  we  have  already  substantially  explained  throughout  this 
report,  we  believe  the  time  has  coma  to  take  action.  Therefore,  we  urge  the  Commission  to  respond 
favorably  by  announcing  that  In  the  future  it  will  follow  the  expansive  definition  of  "broedcesting" 
applied  in  Telocator  Network  of  America.  58  RR  2d  1443  (1985),  recon  dismissed.  1  FCC  Red.  509 
(1986)  in  reviewing  requests  for  PCS  tax  certificates  pursuant  to  the  Statement  of  Policy  Regarding 
Minority  Ownership  In  Broadcasting.  52  R.R.  2d  1301  (1982). 

CLASSIFICATIOIH  STAWDAROS 
Background 

The  SBA  administers  a  variable  standard  for  determining  whether  an  entity  is  small  for 
purposes  of  obtaining  financial  assistance  from  an  SBIC.  The  standard  permits  an  applicant  to  qualify 
based  on  a  net  worth  not  in  excess  of  $6.0  million  with  average  net  income  after  Federal  income 
taxes  for  the  two  preceding  years  not  in  excess  of  $2.0  million.  Alternatively,  the  applicant  can 
qualify  by  showing  that  together  with  affiliates,  and  excluding  affiliates,  it  meets  the  size  standard 
for  the  industry  in  which  it  is  primarily  engaged  as  set  forth  in  1121 .601.  SSS-  13  CFR  121 .802(a)(2l. 
Regarding  the  latter  test  PCS  fits  the  definition  of  a  radtotelephone  service  which  the  Census  Bureau 
includes  in  standard  industrial  dsssiflcation  coda  4812.  SBA  standards  define  "smaU"  in  that  SIC 
code  as  firms  that  emptoy  1,500  employees  or  less.  13  CFR  121.610.  In  addition,  SBA  guidelines 
contain  provisions  for  waiver  whereby  appUcable  thresholds  are  irHyeased  by  25%  whenever  an 
applicant  agroM  to  use  the  SBA's  assistance  within  a  "labor  surplus  area"  or  "redevetopment  wee." 
i121.802ld). 

Discussion 

The  basic  problem  with  the  existing  standards  is  that  these  standards  were  not  tailored  to 
implement  the  economic  opportunity  provisions  of  the  Budget  ReconciUation  Act.  The  existing  net 
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worth/income  size  standard  is  probably  too  low  for  an  industry  that  will  be  as  capital  intensive  as  the 
PCS  industry.  The  service  area  and  bandwidth  recommendatons  would  not  be  effective  if  the 
classification  excludes  independently  owned  and  non-dominant  firms  with  the  wherewithal  to 
construct  PCS  facilities  that  may  cost  from  $50  -  100  million.  On  the  other  hand,  size  standards 
based  on  a  threshold  of  1,500  employees  is  too  high.  This  threshold  runs  the  risk  that  the  vast 
majority  of  the  entities  covered  by  SIC  Coda  4812  would  be  eligible  for  bidding  preferences  and  tax 
certificate  assistance  even  though  these  entitiea  face  no  special  history  of  exclusion  or  economic 
disadvantage. 

If  the  Commission  concurs  that  a  new  standard  should  be  established,  it  will  also  have  to 
determine  whether  the  Small  Business  Act  governs  its  discretion  to  prescribe  numericel  size  standards 
for  determining  whether  an  entity  is  small.  Prior  to  the  SmaU  Business  Credit  and  Business 
Opportunity  Enhancement  Act  of  1992,  federel  agencies  could  establish  size  stwdarde  for  activities 
not  covered  by  the  Small  Business  Act  by  merely  consulting  with  the  SBA  Administrator.  The  1992 
amendments  limit  agency  discretion  by  requiring  agencies  to  promulgate  size  stwidards  based  on 
gross  receipts  indices  that  are  be  approved  by  the  SBA  Administrator  and  to  comply  with  SBA  polidas 
regarding  the  formulation  of  the  standards.*"  The  Act.  however,  does  not  "imp*  the  sbility  of  an 
agency  to  implement  small  business  size  standards  without  obtaining  SBA's  concurrence  in  response 
to  a  specific  statutory  direction  or  a  general  legislative  authorizatkMi  to  prescribe  smaH  business  size 
standards.'  Thus,  if  tha  Conunission  determines  that  the  Budget  Reconciliation  Act  constitutes  a 
specific  statutory  direction,  consultation  with  tha  SBA  Administrator  should  suffice  for  procedural 
purposes. 

Concfciaion 

Consistent  with  our  focus  on  capital  formation  and  utiization  of  SBICs,  wa  believe  size 
standards  shouM  b«  consistent  with  the  SBA's  approach  to  efigfeOty  for  finwidal  assistance  from 
SB!Cs:  however,   we  also  beiieva  differc-::  tTxas.SotJi  need  to  b«  estabUslied.  We  beiiava  the 


43  Under  the  SBA's  proposed  regulatione  to  implement  the  Act  an  agency  may  prescribe  a  size 

standard  different  from  that  determined  by  tha  SBA  under  three  condMons.  First  the  standard 
is  being  proposed  after  an  opportunity  tor  notice  and  comment.  Second,  the  standards  provide 
for  size  determinations  of  concerns  provi<fing  services  based  on  average  gross  receipts  over 
a  period  not  less  than  three  years.  Third,  tha  size  standard  must  be  approved  by  the  SBA 
Administrator. 
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appropriate  method  of  resolving  this  issue  is  to  request  comment  on  this  point  in  future  proceedings 
in  this  Docket.  As  a  starting  point  for  discussion,  the  Commission  should  seek  comment  on  whether 
to  set  the  threshold  at  $20  million,  with  waivers  of  up  to  25%  for  entities  that  use  federal  assistance 
in  labor  surplus  areas.  Tha  Commission  should  solicit  the  SBA's  assistance  and  cooperation  so  that 
to  ensure  that  a  proper  standard  is  set  regardless  of  which  procedure  prevails.  Regarding  control 
criteria,  we  believe  minority  and  female  controlled  entities  should  be  subject  to  anti-trafficking 
requirements,  should  maintain  51%  equity  and  voting  control  from  the  initial  grant  through 
construction  and  operation  of  tha  PCS  license. 


SUMMARY  AMD  CONCLUSION 

We  beliave  the  proposals  w«  endorsa  in  this  report  are  responsible  efforts  to  promote 
economic  opportunity  and  fair  to  alt  concerned.  Both  tha  public,  especially  small  businesses  and 
residential  consumers,  will  benefit  from  the  enhanced  spectrum  efficiencies  and  innovations  that  will 
likely  result  from  spectrum  set-asides  for  small  businesses,  and  incentives  for  strategic  spectrum 
sharing  alliances  with  small  businesses.  In  addition,  wa  have  tailored  our  recommendations  on  bidding 
preferences,  tax  certificates,  and  certification  of  financial  qualifications,  to  address  serious  capital 
formation  difficulties  which  have  tha  potential  to  distort  PCS  development  and  implementation.  If 
adopted,  wa  believe  these  proposals  would,  in  a  moderate  way,  mitigate  the  persistant  barriers  that 
African  Americans,  Hispanic  Americans,  Native  Americans,  and  Asian  Americans,  have  encountered 
in  their  long  quest  for  parity  of  ownership  in  telacommunicationa.  while  also  empowering  women  to 
extend  tha  tremendous  strides  they  have  made  in  othar  fields  of  the  economy  to  the  field  of 
telecommunications.  We  also  baflava  that  tha  maasuraa  wa  propose  wfll  benefit  smaN  rural  telephone 
companies  by  guarantaaing  thasa  entities  tha  opportunity  to  compete  for  licenses  in  their  k>cal  areas. 
and  by  supplanianting  financial  and  technical  assistance  available  tha  financial  assistance  of  the  Rurai 
Electrification  AdmMstration. 
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